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PBEFACE 

The powers of the Executive relatitiff to war have received 
suTprisiiigly little attention in treatises and commentaries on 
the Constitution. They are usoally passed by with little more 
than a repetition of the constitutional provision making the 
President the Commander-in-Chief of the armed forces of th« > 
nation. This study is an attempt to describe these war powers 
more fully and systematically than has heretofore been done. 
For this pnrpose, the term "war powers" has been interpreted 
somewhat liberally, so as to include not only the powers that 
may be exercised during the actual conduct of war, but also 
those that relate to the initiation and termination of war and to 
the reconstruction period following war. It has been necessary, 
in great measure, to work over old material and to make use of 
familiar historical incidents. Nevertheless, it is hoped that 
something has been contributed to show more clearly the com- 
prehensive scope and the almost unlimited nature of this phase 
of the President's power. 

The writer is indebted to members of the Political Science 
Seminar of the University of Illinois, and more especially to 
Professors Gamer and Fairlie, for valuable suggestions and 
kindly criticism. He is alone responsible for any errors of fact 
or eonelnsion. 
UNiviBsnT or Illinoib 
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"It is difficult to describe any single p&rt of a 
great goTernmental system without describing the 
whole of it. QoTemments are living things and 
operate as oi^anic wholes." 

— ^Woodrow Wilson. 
Constitutional Oovemtnent 
in the United 8tate» 
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INTKODUCTION 

"The executive power shall be vested in a Ptewdent of the 
United States of America."' The lan^age here used by the 
Constitution in describing the executive power in the govern- 
ment of the United States is strikingly different from that , 
describing the general power of either of the other two great de- 
partments. The article dealing with the legislative department 
OSes the words, "All legislative powers herein granted . . "* 
showing that the following specified powers clearly constitute a 
limitation on the possible claims of that department to power; 
while the article devoted to the judiciary also expressly states 
that the judicial power of the United States "shall extend to" 
certain enumerated cases,* thereby obviously excluding all other 
cases over which the judiciary might otherwise claim jurisdiction. 

The lack of such express limitations in the article dealing with 
the Executive has led to some difference of opinion as to whether f 
the executive power vested in the President by the Coostitation 
is defined and limited, by the following specified powers, or 
whether it includes other powers not enumerated but naturally 
executive in character. Even if the former interpretation of the 
Constitution is accepted as correct, the conception of the term 
"executive power" still remains somewhat vague, since several 
of the expressly enumerated powers of the President, such as his 
powers as Commander-in-Chief and his power to see that the 
laws are executed, are in themselves undefined in the Constitu- 
tion, uncertain as to their limits, and therefore subject to va- 
rious interpretations. 

1 CtMttitittion, Alt. II, See. 1. 
> Hid., Art. I, See. 1. 
« Ibid., Art in, Sec. 2. 
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12 WAB POWERS OF THE tOXOUtlVE IN UNITS) STATES [12 

The article dealing with the Executive has therefore been char- 
acterized as "the most defective part of the Constitution," its 
loose and general expressions enabling the President, by impli- 
cation and constmction, "either to neglect hia duties or to en- 
large his powers."* A distinguished historian says that while 
our Constitution in the main is of the rigid type, its flexible char- 
acter is shown in the provisions conferring the powers and de- ^ 
fining the duties of the Executive. ' ' Everything is clearly stat- 
ed, but the statements do not go beyond the elementary." Point- 
ing out that while the Constitution did not authorize certain 
of Lincoln's acts, neither did it expressly forbid them, he holds ^ 
that there is "room for inference, a chance for development, and 
an opportunity for a strong man to imprint his character upon 
the office."* Somewhat the same idea was expressed by Presi- 
dent Wilson some years ago when he wrote: "The President 
is at liberty, both in law and conscience, to be as b^ a man as 
he can. His capacity will set the limit." ■ 

A doctrine of constitutional construction — the so-called Wil- 
son-Roosevelt doctrine with regard to the control of matters' 
within the "twilight zone" between the national and state jur- <, 
isdictions^ — was translated by President Roosevelt into terms 
of inherent executive power. He said: "The most important 
factor in getting the right spirit in my Administration, next 
to insistence upon courage, honesty, and a genuine democracy 
of desire to serve the plain people, was my insistence upon the 
theory that the executive power was limited only by specific 
restrictions and prohibitions appearing in ihe Constitution or 
imposed by Congreaa under its constitutional powers. My view 

«View of Seeretuy of Btate Upahur. See hia more exteoded state- 
niMit, quoted in Taft, Ovr Chief Magittrate and Hit Fowert, 141. 

• Bhodea, HirtoTiaU Eiiayt, 204, 214. 

B Conttitvtional Govenment jn the United States, 70. 

T First enunciated b; Junes Wilson in 17SS, receutlj advocated by 
President Roosevelt, and stated ob foHowe; "That when a subject has 
been neither expreesl? eicladed from the regulating power of the Feder- 
al Qovemment, nor ezpresBly placed within the exdusiTe control of the 
States, H may be regulated hj Gongreu if it be, or become, a matter the 
regulation of whieli is of general importance to the whole nation, and at 
the lame time a matter over which the States are, in practical fact, unable to 
ezeruae the neeesssry controlling power." WiUoaghby, Cofwtifuttonal Law, 
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13] INTBODUCnON 13 

was that every ezecutiTe officer in high position was a steward 
of the people bound actively and affirmatively to do all he 
could for the people, and not to content himself with the nega- o( j 
tive merit of beeping his talents undamaged in a napkin. I 
declined to adopt the view that what was imperatively necessary ; 
for the Nation could not be done by the President unless he , ■' 
could find some specific anthorization to do it. My belief was 
that it was not only his right but his duty to do anything that 
the needs of the Nation demanded unless such action was for- 
bidden by the Constitution or by the laws. Under this inter- 
pretation I did and caused to be done many things not pre- 
viously done by the President and the heads of the departments. 
I did not usurp power but did greatly broaden the' use of execu- 
tive power. In other words, I acted for the public welfare, I 
acted for the common well being of all our people, whenever 
and in whatever measure was necessary, unless prevented by 
direct constitutional or legislative prohibition. ' ' ' 

Boosevelt's theory of executive power is disputed, however, 
by equally eminent authority. Senator Rayner, one of the 
leading eonstitntional lawyers of his time, contended that the 
clause dealing with the executive power relates simply to the . 

distribution of govemmentat functions, and should not be con- 
sidered as a grant of power at all.* Professor Ooodnow says that 
the holder of executive power "is for the most part to exercise 
the powers which have' clearly been given to him by the Con- 
stitution, and tile Constitation itself is. regarded as a grant of (^ 
power not otherwise possessed, rather than as a limitation of 
power already in existence."" 

The Supreme Court has likewise not only repudiated the 
Wilson-Boosevelt doctrine of constitutional construction as being 
contrary to the 10th Amendment,'^ but it has also definitely re- 
futed the Roosevelt theory of executive power. "We have no 
oflScers in this government," says the Court, "from the Presi- 

■ Booserelt, JwloMo^raphy, 388-380. 

■ Speech in U. a Beute, Jan. 31, 1907. Cmg. Beaord, XLI, PL II 
(5ft CoQg., 2 8eaa.)', 2010. 

i^Priiwiptes of CanatittUional Qmientment, 89. 

"Zoiwu t>. Colorado, 306 U. a, 46, 8»-H) (1B07). The lOtii Amend- 
ment leftda as foUowi: "The powers not delegated to the United Statei 
bj the Constitution, nor prohibited t^ it to the States, are leserved to the 
States respectirelf, or to the people." 
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14 WAB POW£SS OP THE EXECUTITK IN UNITED BTAT&8 [14 

dent down to tbe most snbordmate agent, who does not hold 
oflSce under the law, with prescribed duties and limited author- 
ity."" It would therefore seem that ex-President Taft reflect- 
ed Mie better opinion when he stated the true view of execative 
power to be "that the President can exercise no power which 
cannot be fairly and reasonably traced to some specific grant of 
power or justly implied and included within anch express grant 
as proper and necessary to its exercise. Such specific grant most 
be either in the Federal Constitution or in an Act of Congress 
passed in pursuance thereof. There is no undefined residuum 
of power which he can exercise because it seems to him to be 
in the public interest .... The grants of Executive pow- 
er are necessarily in general terms in order not to embarrass the 
Executive within the field of action plainly tuirked for him, 
but his jurisdiction must be justified and vindicated by affir- 
mative constitutional or statutory proviuons or it does not 
exist."" 

Altho the weight of authority npholds the contention that 
executive power in the United States is limited definitely to the 
powers enumerated in the Constitution, or clearly implied there- 
from, the interpretation of those enumerated powers is frequent- 
ly such as to give to the President an extraordinary and prac- 
tically undefined range of authority. Thus, for example, it 
has been authoritatively held that the Prudent, under hia pow- 
er "to take care that the laws be faithfully executed," may un- 
dertake measures and exercise authority, for the enforcement 
of the law or the protection of federal rights, not specifically 
granted by Constitution or statute." Other of the President's 
enumerated powers, such as hia power as Commander-in-Chief 

u TU Floyd Aeoeptanoe; 7 WalL, flS6, 07« (1868). 

1* Ow CMef ItagittnUe and 5i« Fowtn, 139-140. 

i« Jn ra Neagle, 136 U. 8., 1, a3-«4, 67 (1890). Cf. iiagenting opinion, 
wUeb held tbat such enforcement or protection "mart proceed not from 
the President, but primarilj from Congrees," and that if Congress doe* 
not psBS iKira in reference to roeh nutttera, "there is not the subt- 
est legnl necessity out of which to implj any such power in the Preai- 
dent." Ibid., 82, 63. See alM view of W. W. Wilh>Qghby: "The oMi- 
gation to take care that tiie laws of the United States are faithfully no- 
eated, is an obligation which is to Iw fulfilled by the eieruse of those 
powers which the Constitution and Congress have seen fit to confer." 
CoMtitutionoJ Law, U, 1101. 
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and his power to receive and send ambasBadors and ministeni, 
are likewise enbject to the same broad interpretation. 

If the general conception of eieeutive power in the United 
States is somewhat vagae and open to varioTis Interpretations, 
that is especially true of the nature and extent of execntive 
power with regard to war. It has rightly been said that "the | 
domain of the ezecntiTe power in time of war constitntes a sort i 
of 'd^ccoQtinent' in our jurisprudence, the boundaries of which | " 
are ODdetermmed. ' ' " 

From the very beginmng of oar history as a nation, states- 
men and commentators have held that since it is impossible to 
foresee what may be the exigencies or eircomstances endanger* 
ing the public safe^, therefore "no constitutional shackles can 
wise^ be imposed," and none are imposed upon the ao-called 
war powers.^" They hare held that there are two distinct classes 
of powers under the Constitution — the peace powers, which are 
subject to the restrictions of the Constitution, and the war pow- ( 
ers, which are limited only by the laws and usages of nations," | 

!■ J. W. Garner, in B«tme d« Droit Pitbtia «t d« la Seimoe PoJitiqut, 
XXXV, 13 (Jsa-Har., 1018). 

••Bee ugninent of Huniltou, in The FederalUt, No. 23 (Ooldwin 
Smitk ed^ pp. 110-120). Cf. Speeeli of Senator Sumner, in U. & Senate, 
Jane 27, 1862; "Prar, Kr, wbete in the Conatitution is M17 limitation of 
the War PowerBt Let Senators who would limit them mention a single 
•eetioii, Une, or phrase, whieh eren hints at taj limitation. . . . The War 
Powers are derived from the ConstltatiDn, but, when once set in motion, ^ 

are wiUiout any reBtraint from ths Constitution ; m that what is dons / -^ 
in purananee of them is at tiie same time onder the Oonatitntlon and out- \ 
side the Conititation. It is onder the Oonstitntion in the latitude with 
whieh it is conducted j bu^ whether under the Constitution or outside tlM 
ConstitDtioD, all that is done in purananee of the War Powers is eonati- 
tationaL" Workt of Chartti Stmrmr, YJI, IZl-UZ. See also i^sher, Trial 
of the ContittOion. 199. 

IT < • There are, then, in the authoritj of Congress and of the Execu- 
tive, two classes of powers, altogeUier different in their nature and often 
ineompatible with eaeh other — the war power and the peace power. The 
peace power is limited bj regulations and restricted by provisiooa pre- 
•eribed within the Constitntion itself. The war pover is limited only 
by the laws and usages of nations. This power is tremendous; it is striet- 
ij eonstitutional, but it breaks down everj barrier' so anziouslf erected 
for the proteetion of liberty, of proper^ and of life. . . The powers of 
war are all regnlated bj the laws of nations, and are subject to no other 
limitations." Speech of John CJoiney Adams, in House of Bepr«Mntati*es, 
Iby 25, 1830. Cortg. Debatet, XH, Pt. IT (24 Con;., 1 Seat.), 4038, 4039. 
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16 WAB POWEBS OF THE EX£0^"^VE IN UNITED STATES [16 

and under which the rights of peace may even be disregarded 
or curtailed. '° They have asserted that the war power implies 
the right to do anything that may seem necessary to carry on 
the war successfully, even to the extent of performing otherwise 
unconstitutional acts.'' 

These claims with regard to the extent of the war power have 
also been sanctioned by the Supreme Gonrt. Thus, in uphold- 
ing the Confiscation Acts of the Civil War, the Court aaidi "If 
the statutes were not enacted under the municipal power of Con- 
gress to legislate for the punishment of crimes against the sov- 
ereignty of the United States; if, on the contrary, they are an 
.'exercise of the war powers of the government, it is clear they 
are not affected by the restrictions imposed by the_5th Bnd_6th 
Amendments. ... Of course the power to declare war 

i8"Biit in bestowing upon the OoTeminent Wur Powen without limi- 
tation, the7 [the makeri of the Conatitntion] embodied in the Con- 
BtitutiOQ sU the lUghta of Wnr aa eompletelf &a if those rights had been 
Mverally tet dowo and eniuneTated; and among the fint of these is the 
tight to disregard the Bights of Peace." Work* of Cltarle* Sumner, 

iVn, 136-137. 
"It seems to Ih prettj well settled \>y the eommon sense of mankind 
tliat when a nation is flgbting for its existence it cannot be fettered by all 
the legal teehtdealitieB which obtain in time of peace." Bhodes, Hittor- 
Jool Smiyt, 214. 

"What is tiie effect of onr entering upon the wart The effect is that 
we have surrendered and are obliged to surrender a great measure of that 
Itbertj which 70U and I have been asserting in court during all our^Ures; 
power over property, power over persons. This has to be vested in a 
military commander in orden to eaxry on war successfully. ' ' Speech of 
Elihu Boot at Saratoga Springs, Sept, 1E>17, quoted in Fa. Laa Bev., 
V, 179. 

!• "When the Constitution conferred upon Congress the right to 

declare war, it by necessary implication conferred upon Congress the 

right to do anything that in its judgment is necessary to carry that war 

L to a successful eoncluaioD." Senator P. C, Enoi, in U. S. Senate, May 

29, 1917. Cong. Seoord, 65 Cong., 1 Sess., 3276. 

"I felt that measures otherwise oneonstitational mi^t become law- 
ful by becoming indispeDsable to the preservation of the Constitution 
thrott^ the preservation of the nation." Letter of Uncoln to A. G. 
Hodges, Apr. 4, 1864. Nicolay ft Hay, Complete Workt of AbrtAam 
Uwjoln, II, 508. . 

"If the Union and the Oovemment cannot be saved out of this terrible 
shock of war constitutionally, a Union and a Government must be saved un- 
eonstitntionolly. " Fisher, Trial of the Constitution, 199. 
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iiiTolvefl the power to proeecote it b y all means and in any man- , 
ner in which war may be Intimately prosecuted" *• Even the 
dissenting jnatiees in this case admitted that legisl&tion found- ' 
ed npon the war power is subject to quite different considera- . 
tiona from that baaed upon the municipal power of the gOTem- 
ment, and "ia subject to no limitations, except such as are im- 
posed by the law of nations in the conduct of war . . , The 
war powers of the govermaent have no express limitations in ^ 
the Constitution, and the only limitation to irtiich their exercise 
is subject is the law of nations." *^ The same principle has also 
been upheld by the Court in other cases.*' 

Tho authorities thus seem to agree regarding the nature i 
and unlimited extent of the "war powers" as such, the extent I 
to which the exercise of these war powers is vested in the Presi- \ 
dent or in Congress is a matter of some dispute. For example, ' 
Senator Browning, during the Civil War, asserted the complete 
authority of the Executive in determining upon the measures 
necessary to meet any war emergency, denying that Congreea 
had even coordinate power with the President in Umt respect. 
"It is not true," he said, "that Congress may decide upon the 
measures demanded by military necessities and order them to 
be enforced. . . These necessities can be determined only by 
the military commander, and to him the Constitution has in- 
trusted the prerogative of judging of them. When the Constitn- ! i 
tion made the President ' Commander-in-Chief of the Army and j | 
Navy of the United States,' it clothed him with the ineideutal , 
powers necessary to a full, faithful and snfScient performance ' 
of the duties of that high office ; and to decide what are military 
necessities, and to devise and execute the requisite measures to 
meet them, is one of these incidents. It is not a legislative, but 
an executive function, and Congress has nothing to do with it." " 

On the other hand, Senator Sumner disputed this elaim to 
executive power, and held that the exercise of the war powers 

M jfiBttr «. UniUtl 8tate», 11 WalL, B«8, 304-306 (1870). 

M IMI., ai6. 

ttStmart «. Kalm, 11 W^., 4»3, SOB-SO? (1870); JTmAomm tmd 
Traden Bmk v. CTniM Bank, BS WaU., 276, 20S (1874) ; UtCormMe «1 
oL V. StMtpAny, £7 Ind., 144, 164 (1866). 

n Spoeeli In TT. 8. Senate, June 2S, 1862. Cimg. QMte, 37 Cong., 2 Saw., 
2»10, »S0, aBS2. 
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18 WAS P0WEK8 or TEB SXICUTIVB IN milTED BTATBB [18 

rested with Congress. "Of the pretension that all these enor- 
mous powers belong to the President, and not to Cktngress, I 
try to speak calmly and within bounds. I mean always to be 
parliamentary. Bnt a pretension so irrational and nnconstita- 
tional ; so absurd and tyrannical, is not entitled to respect. Badi 
^ a pretension wonld change the National Govemmebt from a 
' government of law to that of a military dictator . . ." •• 
As a niatter of fact, the growth of execative power into a 
practical dictatorship in time of war, does not seem to have been 
especially feared in this country. During the Revolution, at- 
tempts were made, both in New York and Virginia, to create a 
dictator, who in the latter stato was to be "invested wiUi every 
power legislative, executive, and judiciary, civil and military, 
of life and death over our persons and over onr properties," ** 
a proposal apparently approved by such a democrat as Patrick 
Henry.** Washington was actually given the power of a dictator 
on three separate occasions;" while Lincoln has been referred 
to by impartial writers as ezercisii^ ' 'more arbitrary power than 
any Ei^lishman since Oliver Cromwell, ' ' and as one whose acts 
were ' ' worthy of & Tudor. ' ' •• During the recent World War, the 
necenity of malring the President the supreme dictetor in order 
to win the war was seriously sn^ested in Congress.** 

I HBpee^ im n. & Senate, June 27, 1S62. F'oifv of Charln Svmmm, 
I VH, 139-110. Bat ef. Sonmer'i remarke is a apeeeh at Boiton, onl^ a 
few montlu later (Oet. 6) : "In war there la no eonrtltatioiial litnit to 
the oetivitj of the ezeeatiTe, except the emergene?. The eafetj of the 
people ie the bigbert law. There is no blow die President can etoike; 
then !■ nothing he ean do againrt the Bebellion, that ie not eonatitntion- 
aL Onl7 inaetion ean be nnconatitutional. " Ibid., 217. 

nmUoft Debatai, II, 867-361; WrUinfii of Tfcwwt Jeffeno*, in, 
S3L 

■■It was, bowerer, bitterlj app<wed bj Jefferaoa. Eltiat'§ Dabatti, 
m, 160; Wfititv of Thomat Jeffenon, III, 231. 

» Bee reM>Ivea of Dee. 27, 1770, Sept. 17 and Nov. 14, 1777. Jow. CoKt. 
Ctmff., VI, 104S-1046; TIH, 7S2; IX, 90G. See also BHiot't Debate; 

' m, 79. 

KBhodea, Hittorioal Sstagt, 213; cf. Bryce, Aneriem CommMHCiealM, 
I, 05-66, 7E; Ford, Bite and Growth of American Politic*, 280. 

M Senator Harding (Ohio) made the mggeation in Aoguat, 1917; 
"What the United States needs and what It most have if it ia to win 
the war ia a supreme dictator, witk sole control of and sole reapondbilitT 
for every phase of war aotivitj, and this today meaae praetieallj every 
phase of Qovemment. Not only does this country need aucb a dictator. 
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That the Preudent can bf his own accord 'Constitutionally as- 
some dictatorial power in* time of war has tieen denied by the 
courts as "an extravagant aasnniption;"*' altho most aa- 
thorities hold that the war powers of the President constitate j 
a "latent power of diacretiouary action" capable of almost on- I 
limited expansion in times of emergency and making the Presi- I 
dent practically absolute within a certain sphere of action.*^ 

The exact limits of this sphere of action for the President and I 
the line of demarcation between his war powers and thoee of i 
Congress, are difficult to determine. An attempt to draw saeh '' 
a line and to delimit snch a sphere of action was made in a fam- 
ous ease in the following language: "Congress has the power 
not only to raise and support and govern armies, bnt to declare 
war. It has, tha«fore, the power to provide by law for carrying 
on war. This power necessarily extends to all legislation esseq- 
tial to the prosecution of war with vigor and success, except 
such as interfere with the command of the forces and the conduct 
of campaigns. That power and duty belong to the President as 
Commander-in-Chief. Both these powers are derived from the ; 
Constitution, but neither is defined by that instmment. Their 
extent must be determined by their nature and by the principles 
of oar iostitntiona. The power to mah^ the necessary laws is in / 
Congress ; the power to execute in the President. Both powers ~ 
imply many subordinate and anxilliary powers. Each includes 
all authorities essential to its due exercise. But neither can the 
President in war more than in peace, intrude upon the proper 
authority of Congress, nor Congress upon the proper authority ' 
of the President. Both are servants of the people, whose will 
is expressed in the fundamental law. ' ' " Other authorities have 

w mj opinion it is mre to have one before the war goes mnch further. . . 
The sooner it eomes the better for all of ub. . . . For supreme dictator 
at the present moment there is bnt one possiUe man, the President of the 
United Sutet" N. T. Timet, Feb. 10, 1918. 

*«JoM* V. SwarS, 40 Barb. (N, T.), 663, 571 (1868). 

nOoodnow, Comparative AdminMnaive Law, I, 32; Watson, On the 
Conttitution, II, 91i; Baldwin, Modern Politioal Inttitvtumt, 01-92; 
Changing, Hiatory of tJW United State*, Til, 513; W. A. Donning, "The 
■War Power of the Preeident," Nev Bep^AUe, XI, 7679 (May 19, 1917). 
For a somewliat extraTsgaut claim as to the absolute nature of the Presi- 
deut's war powers, see remarke of Senator Lewis, in V. B. Senate, June 
30, 1917. Co»g. Beoord, LT, Ft. S (65 Cong., 1 Sess.), 4G5Z, 45G3. 

-Sx parte Mmifan, 4 Wall., 2, 139 (1866). 
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attempted a briefer and simpler delimitation by saying that 
' ' Congress regulates whatever is of general and permanent im- \ 
portance, while the President determinefl all matters temporary ] , 
and not general in their nature."** 

The main souree of the President's war powers is of ooutse \ 1 
the Constitution. Besides certain powers relating directly to 
war that are expressly conferred npon the President by that in- 
stmment,** other powers and duties are vested in him that may 
have an important bearing on the conduct of war ^* while still 
other clauses of the Constitution not referring directly to the 
President m^ by necessary implication add to his war powers.** 
Other of tiie President 's powers with regard to war are derived f 
from international law and practise, are conferred by statute, f 
or are established as a result of custom and usage. To define 1 
more clearly these war powers- of the President, to determine \ 
their nature and source, and to discover the manner of their ex- 1 
ercise, is the purpose of this stndy. 

The most common forms through which the President in per- 
s(m exercises his powers, are byr ^mn^^^fnutiftna and ^esscutive | 
orders, the former generally containing announcements and de- 
cisions of the widest interest and broadeM scope, the latter nsoal- 
ly concerning matters not of such general interest Either may 
be issued as a result of express or implied statutory authoriza- 
tion, or by virtue of the President's constitutional position as 
Chief Executive. The great increase in the number of these 
proclamations and executive orders issued in war time is also 
an excellent indication of the growth of the war powers of the 
Execntive over his power in time of peace. 

Other forms of presidential action include rules a nd regula- 
tions issued under statutory authority or by virtue of Sie fresi- 
dent's coostitutional power; directions, instru ctiopa, or orders 
to heads of departments and other agencies; and daoisions on 

**Fairli<i, XaUotud AdmuUitraUm of ihe ViUted Statei, 33; ofTvon 
HolBt, ContMiUionol Lam of (h« Vniiad Stattt, 193. 

»«Art H, Boc 2, CI. 1 (eomnuuader-unshief). 

»' Art I, Sec. 7, CL 2. 3 (uga and veto billa) ; Art II, See. 1, CL 8 
(oath of office) ; Bee. 2, CL 1 (power of pardon) ; See. 2, CL 2 (power 
with reg&rd to foreign relations and Appointment of ofBoers) ; Bee. 3 
(recommend msMures, call ipeeiftl oesuon, and execute the Uwa). 

■a ArtL I, See. 9, CL 2 (habeas corpus) ; Art IV, See. 4 (gnaranty of 
republican goremment and of protection). 
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ma ttera reqtiirmg hia aEproval or coming to him through ap- i r ^ 
p^ils from the decisions of subordinate officials. Finally, the , ^ 
commissioning of o£Bc«ts appointed by him with or without the > i 
consent of the Senate, the recommendation of measures to Con- \ 1 
gresB, and the signing or vetoing of bills, may be included among '■. \ 
the means through which the President exercises his' authority, , 
and which must be considered in connection with this study of . 
bis powers." 

Not all of the acts required of the President can posdbly be 
performed by him personally, and the courts have definitely 
recognized that he may act through the heads of departments. 
"The President speaks and acts through the heads of the several 
departments in relation to subjects which appertain to their 
respective duties," and the acts of the heads of departmenta are 
"in l^al contemplation the act of the President," " 

It has also been held that heads of departments may in turn 
act through subordinate officials in the departments ;** but the 
question as to how far this delegation of power may be carried 
and still be considered the act of the President seems as yet to 
be unsettled by the courts. It has been pointed out that most 
orders and regulations are in fact prepared by subordinate of- 
flcials in the several departmenta, altho issued in the name 
of the head of the department or in the name of the President; 
and also that in some cases, and especially during the recent war, 
such orders and regulations have been issued by subordinate of- ' 
fieials, acting by authority of the head of the department, in 
matters where the statutes vested the power in the President.*' 
This practise, undoubtedly becoming more common, opens up a 
vast new field for a study of the exercise of Presidential pow- 
ers. Since, however, as has been suggested, it is still an open 
question how far such exercise of authority by subordinate of- 
^cials can be considered as the act of the President, th is study 
makes no attempt to inelude_a^ exerci8ej)f J>ower but by the 
Pr^Sent hiinHelf, b'r'Tor wfaicib he may clearly be immediately 



•T Cf. Fidrlie, ilTattonoI Adminiitratwn of ike United Statu, 41.42. 
u WOeotc V. Jaekion, 13 Pot, 4BS, 513 (1B3B) ; United Statea «. £li<i*M, 
16 Pet, 291 (1842). 

M United Stain v. Warfietd, 170 Fed. Sep., 43 (1009). 

M J. A. FuTlie, is MtclUnan Late Bev., XVIII, 188 (Jul, 1920). 
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CONTROL OF FOBBIQN RELATIONS 

The function of managing the foreign relations may be classi- 
fied into two distinct branches': (1) the power of intercourse, ^ 
interctmunonication, and negotiation ; (2) the power of entering 
into formal or binding international compacts.* The latter pow- 
er is shared by the President with the Senate,* but the former 
belongs exclusively to the President. "The President ia the sole 
organ of the nation in its external relations, and its sole repre- 
sentative with foreign nations. ' ' ■ 

Altho diplomatic negotiations and intercourse are regular- 
ly conducted through the Deparboeot of Btate, the acts of that 
department are in legal contemplation the acte of the Preaiden^* 
and, in fact, the Department of State has generally been recog- 
nized as having a special status, as being more direetly sub- 
ject to the control of the President than any other department. 
This was clearly set forth by Senator John G. Spooner in a 
speech before the United States Senate on January 23, 1906, 
when he said: "The act creating the Department of State in 
1789, was an exception to the acts creating the other Depart- 
ments of the Qovemment. . . . It is a Department which 
from the begining the Senate has never assumed the right to 
direct or control, except aa to clearly defined matters relating 
to duty imposed by statute and not connected with the conduct 
of our foreign relations. We direct all the other heads of De- 

iPomero:r, Conrtitutionoi Law (Bennett'i ed.), 664; Fsirlle, JiToMom) 
Athninirtratitm of the United State*, 29-30. 

1 CoiuUtution, Art. U, See. 2, CI 2. 

* John Manhftll, In House of BepreHntativea, Mar. 7, 1600. A*ndU of 
Cong., S Cong., 613; of. Pomeroy, op. eit., CM; Conda, The Pretid«iH'4 
Control of Foreign Eelatioiu, 33. 

4 JoKC* V. United State*, 137 U. B., 202, 317 (1800) ; Crandfttl, Treatiea: 
Their MaJcing and Enforcement (2iid «d.), 93. 
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pftrtmeata to transmit to the Senate desi^ated papers or in- 
formation. We do not address directions to the Secretary of 
State. We direct requeats to the real head of that Department, 
the President of the United States, and, as a matter of courtesy, 
we add the qualifring words, 'if in his jn^ment not incompat- 
ible with the public interest. ' " ' 

Tiiifi control which the President exercises over our foreign 
relations has, with reg:ard to his war power, several principal 
phases. In the pnt place, it gives the President the whole pow- 
er of initiating and formulating the foreign policy of the govern- 
ment, and virtually of committing the nation to its execution. 
Jefferson expressed this idea in a letter to M. Oenet, November 
22, 1793 : "He (the President) being the only channel of com- 
monication between this country and foreign nations, it ia from 
him alone that foreign nations or their agents are to leam what 
ifl or has been the will of the nation ; and whatever he communi- 
cates aa such, they have the right, and are bound to consider as 
the expression of the nation."" Ex-President Taft, referring 
to the Prudent 's power of conducting the diplomatic corres- 
pondence, expressed the same thought in the following words: 
"He is boimd in such correspondence to discuss the proper con- 
struction of treaties. He must formulate the foreign policies 
of our government. He must state our attitude upon questions 
constantly arising. While strictly he may not bind our govern- 
ment as a treaty would bind it, te a definition of its rights, still 
in future discnssiona foreign Secretaries of other countries are 
wont to look for support of their contentions to the declarations 
and admissions of our Secretaries of State in other controversies 
as in a sense binding upon us. There is thus much practical 
framing of our foreign policies in th^' exeuatlve euuduut of our 
foreign relations." ' President Wilson has put the case for the 
President even more strongly: "One of the greatest of the Presi- 
dent's powers (is) . . . his control, which is very absolute, 
of the foreign relations of the nation. The initiative in foreign 
affairs, (which the President possesses without "any restriction 
whatever, 'is virtually the ixiwer to control them absolutely. The 

^Ctmg. Beoord, 66 Cong., 1 Sesi., 1420; of. Ogg ft Beard, Nationai 
Gwemmentt and tha World War, 97. 
■ Am. atatt Pap«r§, For. Sal., I, 184. 
> Our CItief Magiitrate and Sit Fown, 113. 
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President cannot condade a treaty with a foreign pow«r without 
the consent of the Senate, bat he may goide eveiy step of dip- 
lomacy'', and to guide diplomacy is to determine what treaties 
most be made, if the faith and prest^ of the government are 
to be maintained. He need disclose no step of negotiation until 
it is complete, and when in any critical matter it iv completed 
the govenunent is virtually committed. Whateyer its disinclina- 
tion, the Senate may feel itself committed also.'" 

This power of the President has also been definitely upheld by 
t^e Sujtreme Conrt,' and there can thus be no question as to his 
right and power under ordinary circumstances to initiate and 
formulate such diplomatic policies as he may deem proper, and 
virtnally commit Congress and the country to their execution. 
It is also h'cely conceded by authorities that the Executive De- 
partment, by meana of this branch of its power over foreign re- 
lations, "holds in ita keepii^ the safety, welfare and even per- 
manence of our internal and domestic institutions."" This 
fact, that policies leading to disturbed relations with other pow- 
ers and even endangering the peace and safety of the country 
may be, and in fact have been, adopted at the will of the Execu- 
tive, has led to considerable discussion as to the propriety of en- 
trusting the sole responsibility for these matters to the President. 
The question has been raised whether, in view of the power of 
Congress to declare war, the President is under a constitutional 
obligation not to formulate and prosecute such diplomatic pol- 
icies as might incur the risk of war, or whether, in ease grave 
consequences are feared, he should not at least advise and con- 
sult with Congress. 

The idea that the President is under some aocb obligation has 
been brought forward on several occasions. It was raised in 
1626, when the proposal of President Adams to send representa- 
tives to the Panama Congress" aroused the opposition of such 
senators as Hayne, Woodbury, White, Van Buren, and Benton, 

* Conttitvtimoi Goveram^nt, 77-78; See also Preaident WUhd'b let- 
tor to BenatOT F&U, Bee. 8, 1919. Infra, 35-36; S. E. Baldwin, in Tai« 
Bev^ IX, 407. 

»Fottw V. Neilton, S Pet, 2S3, 309 (1829); WiUianu v. Sv^olk /n- 
turanoe Comfans, 13 FeL, 415, 420 (1839). 

MPomeraj, op. oit., 665. 

» BieliKdaan, Uemvn <md fap9rt of fht PrMidmM, II, 318-380. 
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la^iely on the groimd that this Congren was to be really a con- 
gress of belligerents, and that the United States, hy taking part, 
would compromise its neutrality, become involved in "entangling 
alliances," and incur the risk of war with Spain." Their senti- 
ments were expressed by Van Buren (lat«r President), when he 
said: "It JB, then, the design of the Executive to enter into an 
i^reement at the Congress . . . that if the powers of Ear- 
ope make common cause with Spain, or otherwise attempt the 
subjugation of Spanish America, we shall unite with the latter, 
and contribute our proportion to the means necessary to make 
the resistance effectual; and further, that we shall bind our- 
selvefl, at that Congress, as to the manner in which we shall re- 
sist any attempts, by the European powers, to colonize any por- 
tion of this continent." Such a proposal he characterized as 
"a measure by which the the peace of the country is to be ex- 
posed to a contingency beyond the control of our Qovemment — 
by which the great question of peace or war will be taken from 
the Bepresentatives of the people — by which, instead of re- 
taining that freedom of action which we now possess, we shall 
bind ourselves, in a certain event, to pursue a certain course, 
whatever those, to whom the Qovenunent of the country may 
have been committed, shall think the honor or interest of the 
country may require."" 

In the House of Representatives there was likewise consider- 
able opposition to the President 's proposal on the same grounds. 
Thus Mr. Hives spoke of the result of our participation in the 
Congress as "most probably the adoption of measures endanger- 
ing the future peace of the country," and of the President's dec- 
laration with regard to foreign interference in the affairs of 
South America as " a conditional, or, to use a more diplomatic 
phraseology, a provisional declaration of war;"^* while Mr. 
Hamilton remarked, "We have become, at the exclusive will 
of the President, the arbitrator of the New World, and, in that 
character, have sent bullying protests to the old. The Cabinet 
has, in our name, made two solemn contracts, to go to war in two 
contingencies, without, 'as a matter of preliminary advisement,' 
even condescending to consult us." '* Others spoke to the same 

u Benton's Debate*, Vin, 123, 425, 435, 436, 441, 446, 4S0, 462. 
"rtii, 446-447. 
"JttA, IX, 107, HI. 
"JiiA, 186. 
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effect, and an attempt was even made to instruct the envoys to 
the Congresa by attaching conditions to the resolution provid- 
ing for the mission.** 

These conditions were vigorously opposed in the House by • 
Webster and others as an invasion of the power of the President / 
to instruct ministers," and were eventually voted down.'^ There 
was, however, considerable sentiment to the effect that while 
there was no power in the House to issue instruetiona either to 
the President or to ministers, still the House, through its power 
of granting or refuaii^ appropriations, might exercise s re- 
straint upon foreign diplomatic intercourse — a power which 
should, however, be exercised only when the policy of the Execu- 
tive was clearly tending to involve the country in war.'* Sena- 
tor Johnston (of Louisiana) probably best sununed up the posi- 
tion of the President and his supporters when he said: "There 
is nothing peculiar in the present case. The President has, at 
all times, the power to commit the peace of the country, and 
invtdve us in hostilities, as far as he has power in this case. To 
him is confided all intercourse with foreign nations. To his dis- 
cretion and responsibility is intrusted all our delicate and dif- 
ficult relations: all negotiations and all treaties are conducted 
and broi^ht to issue by him. ' ' *° Even Van Boren, who had 
spoken against the mission, admitted that, no matter what ac- 
tion the Senate or Congress might tsbe, the President could still 
constitutionally provide for such mission on his own author- 
ity.« 

Whether or not the Panama mission of 1826 actually carried 
with it the dangers attributed to it by its opponents may still 

leBeaUm'B Dcbatei, IX, 91. 

" Ibid., H-9&, 101, 115, 150. 

u/Md., 217, ei8. 

i> See, for example, remarki of Ttt. TbompaoD. Ibid., 182. 

M/Md., Tin, 430. 

*^ Ibid., 441. ''Bat though neither Con^em nor the court mA7 direct 
the Preeideiit in the discharga of hig eonstitutionkl powers, yet either the 
Senate or the Boom eeparatelj, or both eoncnrrently, may pau resolatioiu 
ozioMriTe of their desirea in relatioD to qneitiona of nn international 
ahara«t«r, and the Preddent may gira meh resolntlona fjiy weif^t b« 
ehooMt, notwithstanding that they have no legal effect. Indeed, it is a part 
of the Pretident'i diMreUon to pay heed to tath resolutions or not, as he 
elects." CoTwin, Dw Pretident'» Control of Foreiffn Belationt, 40. 
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be a matter of some dispute, but is of little conseqaence to this 
Btnd^. The important point to be noted, on which both advo- 
cates and opponents of the misffion were agreed, is that, if it was 
within the power of the President alone to decide upon a cer- 
tain diplomatic policy, snch as this mission, it was likewise 
within his power, and his alone, to determine whether or not its 
eoDsequenceB might involve the peace and safety of the cormtry. 

. The President having made his decision and carried out his 
policy, Congress and the country would be committed to it, re- 
gardless of consequences. 

This power of the President has been demonstrated in actual 
practise again and again. During a period of about twenty-five 
years (1823-1849), the Cuban policy of the Executive was con- 
sistently friendly to Spain and a guaranty of Spanish sover- 
eignty; after the Mexican War that was changed to a policy 
whose chief end was the acquisition of Cuba by the United 
States, and in the development of which American diplomacy 
has been characterized as "aggressive and intolerant;" while 
during the period after the Civil War, it was again changed to a 
policy of commercial and homanitarian interest, culminating 
finally in actual intervention and war.** 

President Grant's handling of the Vtrgimu$ incident in 1873, 
Preudent Cleveland's of the Venxnelan affair of 1895, and Presi- 
dent Wilson's of the Mexican situation throughout the entire 
conrse of his administration, illustrate the power of the Presi- . 

> dent both to bring on and to avert diplomatic crises.** Mentionj 
need only be made of such events as Washington's neutrality 

M Benton, IntenMtional Low and D^lomot^ of th« Spanith-Amtri- 
MM War, 14-20; fihodes, Bittory of the United State*, II, 350-ft64. Bee 
meiMge of Pierident OkvelAad to Congnee, Dee. 7, 18Mj and President 
HeEinley'a statement of the grounds for inteirention, in his message of 
Apr. 11, 1898. Biehardson, op. eit., IX, 710-721; X, 147. 

MBhodes, op. cit., Til, 29-3Q; Obadwiek, Belation* of the VnUed 
State* uul Spain: Piptomaov, 314-397. "In an honr, by this ezeoutive act 
(Clerelaad's notion la the Tenesuelan aitair), we are broo^t face to face 
with a question of war with the leading power in Europe, and the danger 
of it paases awa^ throng^ a diplonuttle eorrespondenee, for the issne of 
whieh the PresideDt was again alone responsible. The very ground of our 
interference in this quarrel of Venezuela — what was it but a doctrine 
proclaimed, and indeed invented, by a President of the United States! Tb« 
Uonroe Doctrine has laid down the law for out hemisfAere, and it was tha 
■ingle act of the exeeative department." Baldwin, Modem PoUtioal In- 
stitution; lOS-100. 
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.^■jxfli^ the ^ u mue D octrine, the annezatioa of Texas, the Mexi> i 
can War, the Alabama Claima aettlement, the acquisition of the | 
Panama Canal, the Big Stick doctrine, our entrance into the 
war with Qermany — "all these, and many more," says Cot' ' 
win, "mnst be set down to the credit of executive leadership in I 
the field of foreign relations."** ^ 

It may therefore be asserted that the President, through his ( 
control of diplomatic intercourse, holds in his keeping the peace \ 
and safety of the United States, that he may initiate such dip- 
lomatic policies and so conduct diplomatic n^otiations as to 
force the country into a war, "without any possibility of hin-' 
drance from Congress or the Senate." ** 

A second phase of the President's control of foreign relations * - "^ 
that should be considered in this connection is his power to rec- 
ogtaie the belligerency or independence of new states and gov- r — " 
emments. This power of recognition is not expressly granted | 
by the Constitution, but is implied from the general power to 
enter into diplomatic relations with foreign countries through 
the making of treaties and the exchange of accredited enToy&** 
It is not conferred in terms upon any oue department of the 
government, but is now generally conceded as belonging to the 
EzeeutiTe.** In practise, recognition baa always been extended 
as Ukc exdunye act of the President.** 

**Th6 FrttiOent't Control of Foreiffn Btlatiom, 126; of. Ford, Sue _^- 
md Orovth of Ameriea* Politieg, 279, 280. - ' " 

oXUrll^ Sotional AdmitMttraMon, 30; Pomero^, CoAftitutitmoI Lme, 
SOS. 

M CoMliJidim, Art. fl, 8m. 2, OL 2; Se«. 3; of. T«ft, Our CUef Mag- 
ittrate and Sii Powert, 112-113; Btory, Commentarita on the Conttitutioti, 
II, 370-371. Tot a more extended diKmdon of this qnesUoa, see an u- 
tiela l^ the writer, "The Power of Beeognitioii," in ^m. Jour, Int. LtUB, 
Xir, S10-fi30 (Oct., 1920). 

■Tin eerenl eaaes the coortB have deeUred the power of recognition 
to be TMted in the "politleaJ deputment" of the ^vemment, withont 
indicating elearly whether the executiTe or legielatiTe department, or both, 
WM meant. Bott v. Simelj/, 4 Or., 241 (1801) ; Geltton v. Boyt, 3 Wheat., 
248, 3&4 (1818); Sorter «. SeOton, t Pet, 2S3, 307 (1829); Jonta v. 
Vwitea State*, 137 U. B., S02, 212 (1890). Howeiver, in other eMea, botii 
the bmgnase and tone of the deeirions are aueh aa to show that the exe- 
cntiTO department Is meant United Statei v. Sutdungt, 2 Wheeler's Crim- 
inal Oases, S43, sited in j8en. Doe. No. 56, 64 Cong., 2 Sess., 24; Wiiliaw 
V. SuffoOc Intwanee Company, 13 Pet, 415, 420 (1839); Keimett v. Cham- 
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New states generally come into exiatence by breakiiig off from 
an actually existing state, and altho recognition even in such 
cases ia " a normal act, quite compatible with the maintenance of 
peaceful intereourse with the mother-country," provided the 
new community has actually won its contest and successfuily 
maintained its independence and separate existence,*' author- 
ities agree that premature recognition is a wrong done to the 
parent state, that it amounts to an act of intervention, and may 
properly be considered by the parent state aa a cause for war.*' 
Through the exercise of this power the President is thus upon 
oecasion enabled to determine the question of peace or war tor 
the United States. 

beT», 14 How., 3S, 46, SO-Sl (18S2) ; United Statai v. TrumbuO, 48 Fed. 
Bap., 09, 104 (ISQl) ; Th« Stata, 56 Fed. Bep., 505, SIO (1803). 

Bee alM> Senate Doetnuent No. 8€, 61 Cong., 2 Bess., oontaining a report 
of the Senate Committee on Foreign BeUtiooa, preaented to the Senate Jan. 
11, 1897, in which, after an eihauative inTestigation into the whole sab- 
jeet of recognition, it waa held that the power of recognition rested prop- 
vi\j with the Preaident. In 1364, the Mexican litoation brought about 
the pawage of a Houae reaolution declaring that "Congreta has a eon- 
■titutional ri^t to an anthoritative voice in declaring and preicriUng the 
foreign policy of the United Btatea, aa welt in the recognition of foreign 
powers aa in other matters;" and in 1S9S, a concurrent resolution was 
passed recognizing a state of war in Cuba and offering the good offices of 
the United Btatea for the recognition of Cuban independence. These reso- 
lutions were ignored by Presidents Lincoln and Cleveland, respectively, on 
the ground that recognition waa a matter for the Ezeentive alone. Cmtg, 
Globe, XXXV, Pt. I, 6S, 67; LatasA, Ameruia oi a Worid Power, 9. 

The joint resolution of 1S98 authoriting intervention in Cuba, declared 
"That the people of the island of Cuba are, and of right ought to be, 
free and independent;" but authorities hold that this is a mere state- 
ment of policy and not to be regarded as a claim by Congress to the pow- 
er of recognition. Benton, Internationai Lav> and Diptomaog of the Span- 
iMh-Ameriean War, 99; Corwin, Tfcs Preaident'i Control of Foreign SOo- 
tiona, 80-81. 

Senator King (Utah) proposed a Senate resolution, May 23, 1919, for the 
recognition of the Omsk goTemment of Bossia, which seems to have been 
buried in committee. Cong. Beoord, 66 Cong., 1 fless. (May 23, 1919), lU. 

IS For the manner in which recognition has been extended to other 
eonntriea by the United States, see Senate Document No. 40, 54 Cong., 2 
Bess. 

MLawrence, Priiteiplet of International Lav {6th ed.), 88. 

Mlbid.; Hall, Internationa Law (flth ed.), 83; Moore's Digmt of 
Intenatienai Imv, I, 73. 
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The serious responsibility thus resting upon the President 



American provinces were clamoring for recognition in 1817, 
President Monroe, altfao sympathetic with their aspirations, j 
evidently feared possible complications with Spain," and in 
spite of pressure from Clay and his following in Congress," de- >' 
dined to recognize these new states until he was satisfied that 
Spain wonid not resent the act with war." 

President Jackson, curioosly enough, was likewise extremely 
cautious about arousing the hostility of Mexico through a pre- 
mature rec(%nition of Texas, declined to receive the Texan com* 
missioners sent to Washington in March, 1836, to ask for rec- 
ognition,** and apparently was onwilling to take the sole re- 
sponsibility in cases involving possible international complica- 
titais. Referring to the Texas situation in his message of De- 
cember 21, 1836, he spoke of the acknowledgment of a new state 
as independent as "at all times an act of great delicacy and re- 
sponsibility, but more especially so when such state has forcibly 
separated from another of which it had formed an integral part 
and which still claims dominion over it. A premature recognition 
under these circnniBtances, it not looked upon as a justifiable 
cause of war, is always liable to be regarded as proof of an un- 
friendly spirit to one of the contending parties." He therefore 

*i See memorandum of qneataons nibmittod to hU Cabinet, Oct 25, 1817. 
Wtitimgi of Jamv Uowroe, VI, 31. 

nC\a.j in 1817 mountad wliAt John Qniner Adanu sailed "hia Boath 
Americaii great hone," and bj meaiia of leeolntioni piopoeed b; himself 
and hie followen, kept the qoertioa of reeognitioii of these provinces eon- 
Btantlj before Congrew from 1818 to 1882, in an effort to force the hand 
of Uie President. Memoin of John QiUncy Adamt, IT, 28; Annalt of 
Cong., IS Cong., 1 Bess., II, 14BS, 1669, 1646, 1652, 1655; ibid., IS Cong., 
1 Beaa., n, E223, 8220-E23O; 2 Sen., 1071, 1077, 1081, 1091-1092; ibid., 
IT Oong., 1 Sees., I, 8S4, 982. 

""The dela7 which has been obserred in making a decision on this 
important sabject will, it is presumed, have afforded an nnequivocal proof 
io Bpain, as it mnst have done to othn powers, of the high respeet enter- 
tained bj the United States for her rights and of their determination not to 
interfere with them, . , It taay be preeomed Oiat the successfol progress of 
the revolution through such a long serlea of years. . . will reconcile the parent 
eonntrj to an aeommodation with them on the basis of their nnquaUfied inde- 
pendence." Uessage to Congress, Bfar. 8, 1822. Biehardson, op, ott., H, 
Iie-118. 

•* Beeves, ^merioan Diptomacg vnder Tyler and Totk, 78. 
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ansoanced that he considered it "with the spirit of the Con- 
stitntion and most safe," that the power of recognition, when 
probably leading to war, should be exercised "with a previous 
.I^derstanding. with that body hj whom alone war can be de- 
clared, and by whom sU provision for sostaining its perils most be 

, , famished. ' ' " 

The Senate Committee on Foreign Relations, in its report 
of Jannary 11, 1697, already mentioned,** altiio strongly up- ' 
holding the President's right to the power of recognition, em- 
phasized also the dangers involved in the exercise of that power, 
since the older nation might regard such recognition aa a cause 
of war.<k The question whether a nation should recognize an- 
other, and thus risk going to war with a third, was stated to be 
lately a question of ex pediency, of T^ tfilL- t ha E go e utivft -.gM 
t he be st qualified to judge, tho it was added that "if recogni- 
tion of such independence is liable to become a casus belU with 
some foreign power, .... it is most advisable as well 
aa proper for the Executive first to consult the legislative branch 
as to its wishes and postpone its own action if not assured of 
legislative approval. If, on the other hand, the Executive did 
not consider that the time had arrived to act, expressions of 
opinion by the legislature should be made with some caution." 
, It seems therefore to be the general consensus of opinion that, 

^/ while the power of recognition belongs properly to the President, 
it is a power that may easily involve serious complications with 
foreign nations, and in such cases should be exercised with due 
regard for the wishes of that branch of the government whose 
function it is to declare war. It should be noted, however, that 
any action of Congress would be merely advisory, that the whole 

^ power rests with th« P r es id ant alone- "It is the proper prov- 
ince of tJie Executive to refuse to be guided by a resolution on 
the part of the legislature, if, in his judgment, to do so would 
be unwise. The legislature may express its wishes or opinions, 
but may not command." " 

w Richardson, op. cit., IH, 266-807. 

>s Senate Voevment No. 56, 54 Cong., 2 Beta., £. 

•TWilloughbj, Cotutituiionol Law, I, 462; ef. Corwin, op. cit., 82. "It ia 
not, indeed, a power likely to be abused, though it is pregnant with conse- 
qnences often involving the question of peace or war. And, in out own short 
experience, the revolutions in France, and the revolutions in South America, 
have already placed us in. situations to feel its critical character, and the 
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From his power to receive and aend accredited envoTB, the . 
President also derives the power to withdiraw the diplomatic 
representatives of the United States at his pleasure, or dismiss 
those of foreign powers, and thns sever all relations with any 
particular conntry — a power which a distinguished authority 
has said "may be so exercised as to produce most momentous 
results. ' ' " 

This power to sever diplomatic relations is a power that has 
always been considered as peculiarly .Kitbin-the province of the 
President, and ontil very recently no attempt was ever made 
by Congress to assert any authority in that respect. However, 
the unsettled condition of affairs in Mexico, and the opinion of 
some people that President Wilson was being too patient In his 
handling of Mexican affurs, led to the introduction by Senator 
Fall (New Mexico), on December 3, 1919, of a concurrent reso- 
lution requesting the President to withdraw recognition from 
the Carranza Government and "to sever all diplomatic relations 
now existing between this Government and the pretended Gov> 
emment of Carranza. ' ' " 

Tho this resolution clearly went oeyond the traditional 
view that the President alone has the entire responsibility for 
deciding whether or not diplomatic relations should at any time 
be severed, there seemed to be a disposition on the part of the 
Foreign Relations Committee of the Senate to recommend it 
favorably and push it to a vote. President Wilson, however, 
in a letter of December 6, 1919, to Senator Fall, vigorously as- 
serted the power and responsibility of the Executive in this mat- 
ter, expressing himself as follows: "I should be gravely con- 
cerned to see any such resolution pass the Cnngrens. It would 
constitute a reversal of our constitutional practice, which might 

necMaity of having at the head af the goTeTument an eiecutiTe of Bober 
judgment, enlightened vieWB, and firm and exalted pab-iotiHOi. " Storj, Com- 
mentariea, II, 371. 

■■ Borgeis, Potitieal Science and Comparative Constitutional Law, II, 291. 
Hamilton did not wem to appreciate the tremendooa pouibilitieB in the ex- 
ereiae of this power, espeeiallj to leeeive ministen, tot he passed it bj with 
thia brief conuneDt : ' ' This, though it has been a rich theme of declamatiott, 
is more a matter of dignity than of authority. It is a circumstance which will 
be without eonseqnenee in the administration of the goTemment. ' ' rh« Fed- 
eraUtt, No. 68 (Ooldwin Smith ed., pp. 383-384). 

s* See text of resolution in IT. T. Timet, Dec. 4, ISIS. 
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lead to very great confusion in regard to the guidance of our 
foreign affairs. I am convinced that I am supported by every 
competent constitutional authority in the statement that the 
initiative in directing the relations of our Government with 
foreign Governments is assigned by the Constitution to the 
Executive, and to the Executive only. Only one of the Houses 
of Congress is associated with the President by the Constitution 
in an advisory capacity, and the advice of the Senate is provided 
for only. when sought by the Executive in regard to explicit 
agreements with foreign Governments and the appointment of 
diplomatic representatives who are to speak for this Qovem- 
ment at foreign capitals. The only safe course, I am confident, 
is to adhere to the prescribed method of the Constitution. We 
might go very far afield if we departed from it." *° 

Upon receipt of this letter, Senator Lodge, chairman of the 
Senate Committee on Foreign Relations, immediately announced 
that the committee would not push the Fall resolution, but would 
leave the entire responsibility for the Mexican situation with the 
President, thus virtually acknowledging the soundness of the 
President's position.** 

The breaking of diplomatic relations, vrbUe not in itself an act 
of war, and not necessarily resulting in war, is meant to be s 
•^ ma^ed protest and generally does lead to war.*' President Wil- 
son thus understood very well, as did the whole country, that his 
action, on February 3, 1917, in dismissing the German ambassa- 

WV. F. Time*, Dm. 0, 1919. 

«i<'0( course the eommittee will do nothing now. The Preaident de- 
Bires complete reBponHifaihtT- for the Uexiean sitQatioii to reit on him. Let it 
rest there. We deeired only to assiat him; lie doee not wish ua to do m. He 
does not even allow ub to ezpreiB ont mppoit or nuike a suggeetion. Tlie 
eommitteo will not again conaider the reaolution. We are through. ' ' State- 
ment of Soiator Lodge. N. T. Timw, Dee. 9, 1919. 

"Bee T, a Woolsej', "The BegiJming of War," Proc Am. Pol. Srf. 
Ann., I, 54-68, eap. S7-60. 

Diplomatic relations with Braul were severed in 1827 and with Hex- 
ieo in 1S58, but in each c«se were verj shortl/ restored without any in- 
tervening complications; with Mexico tbey were broken off also in 183S, 
and continued broken for three jeari, without war; relatione between 
Turkey and the United Statea were Bevered Apr. 20, 1917, bnt war wat 
never declared between the two countries. Beeves, Amerieatt Diplomaog 
vnder Taylor attd Folk, 76; Moore's Digeit, VII, 103-105; S. Y. TimM 
Cwrmt But. Mag., VI, 437. 
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dor to the United States and recalling Ambassador Qerard from 
Berlin, was very likely the first step towards actual war, al- 
tho in his addre^ to Congress on that date he expressed him- 
self as hopeful that further complications might be avoided.** 

Finally, the President may to a considerable extent determine 
questions relating to the peace of the United States through his • 
power to enter into so-called jxecuti^ mrtwniontn with other 
powers. The Constitution requires that treaties can only be made 
by the President by and with the advice and consent of the Sen- 
ate,** but "treaties" by no means include every sort of interna- 
tional arrangement entered into. Agreements of various sorts, 
some concerning only minor and routine matter, others on mat- 
ters of considerable importance and delicacy, are frequently 
made by the President without the knowledge or consent of the 
Senate, and are by long practise considered to be within the 
range of his authority.*' Such agreements, altho not a part, 
o f the "supreme law of the la nd," as are treaties, nevertheless 
are considered binding upon~the administration making them, 
but not upon succeeding administrations.*' As a matter of fact, 
moat of these i^eements covering matters of any considerable 
importance have been respected by the successors of those mak- 
ii^ them, and have by general consent come to have the effect of 
__ii-settJedTaw. 

Such executive agreements take the various forms of a protocol, 
a modus Vivendi, an exchange of notes or memoranda, or a mere 
"gentlemen's agreement," and are entered into by the Presi- 
dent by virtue of his power as Commander-in-Chief or of his 
diplomatic powers." As an example of executive agreements 
based upon the first class of powers may be mentioned the agree- 
ment of 1817 with Qreat Britain for the limitation of naval 
armaments on the Qreat Lakes. 

This agreement was brought about by an exchange of notes 

M Bm text of addieaa in MeKiitley, Collected MaieriaU for the StMOg 
of tkt War (iBt ed.), U-12. 

**Ajrt. n, Bee. 2, CI. 2. 

*' 3. B. Uoore, in Pol. Sei. Qvar., XX, 36S-3S0 ; Ogg k Beard, Ifa- 
tional Governmmtt and the World War, 102. 

taBatler, The Trcaty-UakMg Pover of tlie United State*, II, 370; 
Angariea v. Bayard, 127 U. B., 2S1, 261 (1888). 

iiCorwln, Tli« Pretid«*t't Control of Portign Belationt, 116. 
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between the British minister at Washington (Mr. Bagot) and the 
Acting Secretary of State (Mr. Bnsh), and provided that neither 
party should keep in service on Lakes Chamiilain and Ontario 
more than one, and on Lake Erie and the upper lakes more than 
two armed vessels, none of these to be armed with more than one 
cannon, and all other armed vessels of both parties to be dis- 
mantled." Altho President Monroe nearly a year later submit- 
ted the arrangement to the Senate for its approval," this action 
was merely perfunctory, since the agreement had become ef- 
fective immediately after the date of the original exchange of 
notes (April 28-29, 1817), through orders issued by the Secretu? 
of the Navy to the naval officers commanding on the Great 
Lakes. *° The arrangement was- definitely undertaken as a meas- 
nre to preserve the peace between the two countries,*' and re- 
mains to this day as a striking example of what may be done 
towards that end by purely Executive action. 

Another agreement between these two conntries of somewhat 
similar import with respect to armament was entered into by 
means of a protocol signed at London, December 9, 1S50, by the 
United States minister (Abbott Lawrence) and Lord Palmer- 
ston, under which the British government ceded Horseshoe Reef 
in Lake Erie to the United States, the latter agreeing to erect a 

*« Am. State Paper*, For. Uel., JV, 205-20B. 

** Ueaaage to the Senate, Apr. 6, 1816. Ibid., 202. John Qniiu^ Adwns 
iftTB on Jan. 14, 1618, that the Preaident did not think it neeeMKry 
to eooiiniinicate the arrangement to Congrcgg. MemoirM, TV, 41. The 
Senate gave its approval Apr. 16, 1618, fotlowing which the Preaidtrnt 
ionied a formal proclamation April 28, announcing that the agreement 
was in effect. Am. State Papert, For. Eel., IV, 207. 

■» The terms of the agreement were eommnnieated bj Mr. Buih to 
Secretary of the Navy Crowninahield on Apr. 30, 1817, and the necessary 
orden were issued by the latter Uay 2. Ibid., 206-207. 

""The President (Madisoa), being satiified that, if each nation 
should maintain on the lakes a naval force, it would expose both to con- 
siderable and useless expense, while it would multiply the risks of col- 
lision between them, instructed Mr. Adams, shortly after the peace, to 
make the proposals. . .in the hope that it might be carried into immediate 
effect" Monroe to Bagot, Aug. 2, 181G. Ibid., 203. "This arrange- 
ment for mutual disarmament on the lakes has undoubtedly been the great- 
est single factor in the continuance of peaceful relations between the 
United States and Qreat Britun during the last one hundred years.'*' 
Updyke, DiplonMoy of the War of 181*, 465-166. 
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light-house but to maintain no fortifications. The agreement 
was ratified by an exchange of notes in London, February 10, 
1851, with no formal ratification on the part of either country, 
and the light-house was erected in 1656 upon the appropriation 
of the Qecessary funds by Congress.** 

In 1859 a dispute between the United States and Great Britain 
over the island of San Juan off the Pacific coast, which threat- 
ened to cause serious difBculty between the two countries, was 
settled by an agreement, reached through an exchange of notes, 
for joint military occupation of the island." This arrai^ment 
which continued until the entire island was given over to the 
United States under an arbitral decision in 1873, was upheld by 
the courts aa a proper exercise of Executive authority, even to 
the extent of modifying, in the interest of peace, existing stai^ 
tutes for the govefflS^t of the disputed territory.'* 

Perhaps the most remarkable exercise of the President's power 
to make international agreements without the consent of the 
Senate, by virtue of his authority as Commander-in-Chief, is 
the protocol concluded September 7, 1901, between China and 
the Allied Powers that had intervened during the Boxer upris- 
ing. This protocol required reparation for the murder of the 
German minister, and punishment of the principal authors of 
the ontrf^es committed against foreigners during the uprising; 
prohibited to China the importation of arms and ammunition or 
of materials used exclusively for their manufacture; demand- 
ed an indemnity of 450,000,000 taels; constituted an extrater- 
ritorial quarter for the foreign legations in Pe ki ng; permitted 
temporary occupation by the Powers of certain strategic points ; 

"J. B. Moors, in Pol. 5ri. Qaar., XX, 380. 

■• Cr&adAll, Treaties : Their MaJcing and Enforcement, 106 ; FOBter, Prac- 
tice of Diplomacs, 321. 

**"The poirer to m&ke and enforce Bueh a tempornrjr coDvention 
reepee^g ite oirn tcrritorj U m necBSsarj incident to everj national gOT- 
emment, and adbereg where tbe executive power is Tested. . . This par- 
tieolar contention should he allowed to modify for the time being the 
operation of tiie organic act of this Territory, so far forth as to exclude 
to th« extent demanded by the political branch of the government of the 
United States, in tbe interest of peace, all territorial interferenee in the 
goTemment of that island." WatU «. United Statet, 1 Waeb. Terr., £88, 
2H (1870), qw)t«d ia Crandall, op. oil., 106-107. 
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and required nmnerous undertakiiigB on the part of China, es- 
pecially with regard to the eondnct of her foreign relations.^* 

This protocol was signed on the part of the United States by 
W. W. Bockhill, whose appointment as special commissioner to 
China had not been submitted to the Senate ; it went into effect 
without any further ratification, the whole matter thus beiu^ 
carried on and concluded by authority of the Executive alone. 

It is now authoritatively recognized that the President, with- r 
out l^islative authority, but solely by virtue of his powers as >^ 
Commander-in-Chief, may per mit o r refus e the enlay of foreign ' 
troops into the United States.*' By virtue"?! the same authority, 
arrangements were made with Mexico in 1882, through an ex- 
change of notes, for the reciprocal passage of troops across the 
border in pursuit of hostile Indians. It is worthy of note that 
the Mexican Executive was distinctly authorized by the Mexican 
Senate to permit such crossing of troops, while in the United 
States the terms of the agreement were referred, not to the Sen- 
ate, but to the General of the Army, and approved by him and 
the Secretary of War.*' These arrangements were renewed at 
various times,** and form the basis for the attempted agreementa 
of like nature during the border troubles in 1916." A similar 

h8m text of protocol in For. Bel. 1901, App., 312-318. Foster c&IIh 
thia "pHitmbl; tlia broadest ezereiae of ozeeutiye authoritj in foreign 
Diktten irithont the concurreiiee of the Senate." Practice of Diplovuiey, 
318. 

MTtujlcer V. AUxandroff, 183 U. S., 424, 435 (1902). Cf. Washington'! 
reAual to permit Britiab troops to eross United States territoiy in 17M, 
and the opinions of his Cabinet on the question. Writingt of George 
VosMn^on, XI, 497, n. ; WrUingi of Thotnat J«ffer»on,Y,236-2S0; Worka 
of AUxander HamiMon, IV, 20-49; Life and Work* of JoiM Adam*, VIII, 
497-SOO, 

nFoT. Sel. 1888, 396-397, 405, 410-426. The memorandnm signed br 
Secretary Frelinghaysen and Minister Bomero stated that since the Hexi- 
ean Senate had authorised the President of Meiieo to allow the passing 
of Ifezieau troops into the United State* and of United Ettatea troops into 
Mexico, "and the Constitution of the United Bt&tes empowers the Pred- 
dent of the United States to allow the passage without the consent of th* 
Senate, this agreement does not require the sanction of the Senate of either 
eonntrj, and will begin to take effect twenty days after this date 
(Jnly 29, 1882)." 

MJone 28, 1683; Oct 31, 1884; Oct. 10, 1886; June 25, 1890; Not. 
20, 1S9E; June 4, ie9<t. 

MJf. 7. Times CwtmI Bitt. Mag., IV, 403, 610, 618-410, 627. 
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arrangement with Great Britain for the reciprocal crossing of 
the Canadian boundary was proposed by Secretary Frelinghuy- 
aen in 1883, bnt was rejected by Canada on the ground that it 
involved the "risk of complicationa worse than that of Indian 
raids, "•" 

Among executive agreements entered into by virtue of the 
President's diplomatic powers, a^^^ jj^a jing with ma tters eausiny , 
considerable dispute, difficulty, and possible complications, may 
be mentioned au agreement of 1885 with Qre&t Britain, reached 
by an exchange of memoranda, with regard to the fisheries 
question ; " a modus vivendi with the same country in 1899 fix- 
ing a provisional boundary between Alaska and Canada;*' the 
protocol of 1873 settling the yii^:inius affair with Spain ■** Sec- 
retary of War Taft's adjustment of the boundaries of the 
Panama Canal Zone ; '* and the Boot-Takahira and Lansing- 
Ishii agreements of 1907 and 1917, respectively.'* 

The action of President Boosevelt in 1905 with regard to 

M Bm report of the Indian ConuniaBioner f oi the NorthirBst Territories 
(CuL&da). For. Set. ISSS, 526. 

*tpor. Bel. lies, .i60-46B. "Thia agreement proeeeda from the mu- 
tual good-wUl of the two gOTemmentB, and has been reached solely to 
avoid all nuBonderetandings and difficultiea which might otherwise bfim 
from the abrnpt terminatioa of the Ashing of 188S in the midst of the 
aeawn." Statement of Secretory Bajard. Ibid., 460. 

'*FoT. SeL 1899, 328-330. 

u Crandall, op. oit., 107-108. 

■^"I had no power to make a treat; with Panama, but I did have, 
with the authority of the President, the right to make nilea equivaJent 
to tow in the Zone. I therefore issaed an order direetdng the carrying 
ODt of the plan agreed upon, in so far as it was necessary to carry it out 
on ow side of the line, on condition that, and as long as, the regulations 
to be mode by Panama were enforced by that goTemment, This was ap- 
proved by Secretory Hay and the President, and has constituted down 
until the present day, I believe, the basis upon which the two govern- 
ments are carried on in this close proximity. It was attacked vigorously 
in the Senate as a usurpation of the treaty-making power, and I was 
summoned before a committee in the Senate to justify what had been 
done. There wm a great deal of eloquence over this usurpation by Ilr. 
Iforgsn and other Senators, but the modnt vivnwU continued as the 
practical agreement between the nations for eertainbf more Uian seven 
years, and my impression is that it is still in force in most of its pro- 
visions." Toft, Ow Ciiief Magietrate ond U« Pow«r«, 111.112. 

*^For. Mel. 1903, GlO-512; Am. Jour. Int. Law, XII, Bupp., 1-3. 
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Santo Domingo is especially noteworthy in tliis connection, in 
that a treaty was first negotiated providing that the United 
States should goarantee the integrity of that country, take 
chai^ of its customs, and settle its obligations; and when this 
treaty failed of ratification in the Senate, President Roosevelt 
nevertheless put its terms into effect through a modns vivendi. 
For two years the affairs of that island were adminiBtered under 
the sole authority of this executive agreement, until in 1907 the 
. Senate yielded and ratified a slightly revised treaty.*" i 

I The President is thus enabled, through his power of entering 
into these executive agreements which do not require the sanc- 
tion of the Senate, to assume complete responsibility for the 
handling of matters of almost every variety in the field of 
foreign relations, many of which involve complieatiDus and deli- 
cate questions that might easily affect the peace and safety of 
the United States. 



««Lataa6, America at a World Power, 280-281; J. B. Moore, 
Sei. Qvar., XX, 386-387 ( Booaerelt, AMtoHoffraph^, S51-502. 
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CHAPTBE III 

MILITARY MEASURES SHORT OF WAR 

By virtue of hia position as Commaiider-iii-Gbief, as well as 
by authority of other constitutional and statutory provisions, the 
President may undertake numer ous military m ^aures.Uiat. are 
short of actual war. In the nrst pJace, there are many instances 
in which he may employ the armed forces to aid the civil au- 
thorities within the United States. Thus, for example, the con- 
stitutional clause guaranteeing to every state a republican form 
of government and protection against domestic violence,' is held 
to give the President power to use troops, without special legis- 
lative sanction, when needed for those purposes, and even to an- 
ticipate and prevent local disturbances by a show of force.* 

In 1878 an attempt was made to restrict the President's power 
to use the armed forces in executing the laws of the United 
States through an act of Congress forbidding the employment of 
the army as a posse eomitatus, except as expressly authorized by - 
the Constitution or by statute.' It has been held, however, in 
spite of that statute, that the provisions of the Constitution vest< 
ing the President with the executive power and making it his 
duty to "take care that the laws be faithfully executed,"* 
must be construed as giving to the President the general power 
of enforcing the laws and the "peace of the United States" by 
any means that he may find necessary.' "Congress may, by dis- 

) Art. rv, Sec. 4. 

■Lieber, The Uae of the Army in Aid of the Civti Power, 30-37,45; 
Winthrop, Abridgment of MiUtary Law, (2iid ed.), 336-337. Cf. the send- 
ing of troops under Qen. Wood to Oar; in 1919 to prevent disorder dur- 
ing the steel strike- 

■ Aet of Jnne 18, 1S78. SO Stat, at L., 145, 152 (Sec. 15). 

*ArtII, Sec. 1, CJ. Ij See 3. 

• Lieber, op. cit„ 14, 37, 40, 55; Bx parte a\ehold,\Wi U. &, 371, 
384-395 (1878); 7* re Neagle, 135 U. 8., 1, 63-64, 67, 69 (1890). Cf. 
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banding the Army, render it imposaible for the President to 
resort to his conBtitutional power as execative and commander- 
in-chief of employing the Army in aid of the civil power, in the 
execation of the laws, or may couple an appropriation for the 
support of the Army with a condition as to the use of the 
money appropriated ; but, if it be true that the Constitution di- 
rectly vesta the President with (this) duty and power . . 
Congress cannot make the exercise of such power illegal. It may 
prevent its exercise, but it cannot make it illegal."* 

These constitutional powers are also reinforced by statutory 
authorisation to use the armed forces in aid of the civil power in 
several specific instances. Thus the President is expressly em- 
powered to employ the land or naval forces to such extent as 
may be necessary for the protection of civil rights ; for carrying 
r out the gnarantees to the Indians ; for the preservation of the 
\ public lands and forests ; and for the enforcement of the laws 
with respect to quarantine, extradition, and neutrality/ 

In none of these instances should the exercise of his powers 
by the President cause any diificulties or complications with 
foreign nations, except in the case of the enforcement of the neu- 
trality laws of the United States. In this connection, mention 
need only be made of such incidents as Washington's famous 
neutrality proclamation of 1793,' the Fenian invasion of Canada 

President Cleveland's use of troops in Cbieago during tbe railroad strike 
of 18B4, over the proteit of Q07. Altgeld. 

• Lieber, op. eit., 56-57. See also opinions of ex-Attorney QeneraJ 
UiUer and Benator Edmunds. Ibid,, IS n., 43; of. Pomeroy, Conttilution- 
ol Law (Bennett ed), 637-538. 

^17. S. Bev. StaU., Sees. 1064, 1989; 2118, 2147, 2150-2162; 2400, 
6996; 4792, 6275; 23 Btat. at L., 322; 31 »>id., 61B; 35 ibid., 108S, 
1089. These are conTeniently listed in Amy Megviationt (ed. 1917), 
106-109. 

■ The first neutrality law of the United States vras not passed until 
1794, hence Washington's proclamation was baaed not on statutory au- 
thority, but on the obligations of neutrality as defined in tiie law of 
nations. Writmgg of George Waehiiigton, XII, 281-2S2. Cf. with Wilson's 
proclamations of neutrality in 1914. V. 8. StaU., S3 Cong., 2 Sesa., Pt. 
2, Procs., 02 fl. The right of the President to commit the country to a 
policy of neutrality whs vigoronsly condemned and defended by Modiaon 
and Hamilton, respectively, in the famous EeMAwte and Padfiotu letters. 
For pertinent extracts of these tetters, as well as for comment upon them, 
see Corwin, T\e Pretident's Control of Foreign Belatioiu, eh, 1. 
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in 1866,* the numerous filibustering expeditions against Cuba 
and other countries,^" and the strong feeling of the Central Pow- 
ers against the manner in which the neutrality of the United 
States was enforced during the the first years of the recent 
World "War, to indicate the delicate nature of the President's 
responsibility in this regard, and the possible international com- 
plications that may reaolt." 

The President has also been empowered on some occasions, 
and on other occasions has exercised the power without specific 
anthority, to undertake military measures for the protection of 
the so-called "inchoate" interests of the United States — meas- 
ures that involve a considerable interference with the rights of 
other nations and are therefore fraught with serious possibilities. 
As early as January 15, 1811, a resolution of Congress asserted 
the peculiar interest of the United States in the Spanish province 
of Florida and declared, "That the United States, under the 
peculiar circumstances of the existing crisis, cannot, without 
serious inquietude, see any part of the said territory pass into the 
hands of a foreign Power; and that a due regard to their own 
safety compels them to provide, under certain contingencies, 
for the temporary occupation of the said territory ; they, at the 
same time, declare that the said territory shall, in their bauds, 
remain subject to future negotiation." 

Following out the sentiment of this resolution, an act of the 
same date authorized the President, by means of the military 
and naval forces, to take possession of, hold, and occupy the terri* 

• For an excellant account of this incident, together iritti the oompli- 
mtiaiiB it inTolved, see Oberholtcer, Hiitory of th« United Statu «tiKW 
fh> CivU War, I, S24-537, esp. S28, 532, S34-S3S. 

■oiAtanS, America ae a World Power, 8-9; Chadwiek, Belatioiu of the 
United State* and Spain: DipUimaey, 411-426; Smith, Partiea and Slav- 
ery, 261-250. 

It Preiident Polk in 1S4S found it difficult to reconcile hie frank 
ajrmpathf for the Irish with his dutj to enforce the neutrslity laws agninrt 
Ameriean citizens aiding the Irish revolt, and when called open bj the 
British government to act, hesitated in the hope tliat the i«sue mi^t be 
evaded. With regard to the expedition of the so-called "Buffalo Hunt- 
era" against Mexico in the same year, he had no ■neh qnalm^ bat im- 
mediately HDt instructions to Qen. Taylor to use such military toree u 
was necessary to check the movement. Diary of Jame* K. Polk, IV, 104- 
106, 109, 112. 
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tory of Bast Florida, if necessary to prevent its occupation by 
any foreign government, and to establish a temporary govern- 
ment over that region ; while another act of February 12, 1813, 
authorized him to take similar action with regard to West Flor- 
ida." 

As a result of-tbese acts, Amelia Island in East Florida, cap- 
tured from the Spanish in 1811 by a party of so-called "pa- 
triots," assisted by a few American troops and gun-boats, was 
held by the United States and subject to regulations imposed 
by American officers for more than a year ; while in West Flor- 
ida, the city of Mobile was seized by Qeneral Wilkinson in 1813, 
under orders from the Presideot, and never surrendered." 

Again in 1819, the treaty ceding Florida to the United States 
having been signed, but not yet ratified by Spain, President Mon- 
roe Bu^ested to Congress that the interests of the United States 
in Florida were such that he should be authorized to occupy that 
territory and carry out the provisions of the treaty as if it 
were in effect.** Military measures for the occupation of Flor- 
ida were contemplated, even to the extent of reducing St. Au- 
gustine by "regular siege," if necessary,'* but fortunately for 
the peace of the two countries, Congress did not see fit at that 
time to authorize such action." 

i*The»e Km the fainoUB "Meret lawi" referred to hj John Qniuey 
Adams as "those Hiogular anomaliea of our ejaUna whieli have gtotrn 
out of that error in our Constitution which confers upon the legislative 
■sseinbliea the power of declaring war." He also e&yt that there are 
foDr of these secret laws and one resolution; "and one of the laws, that 
of £5th June, 1812, is so secret that this day it could not be found among 
the rolls at the Department" Memoir*, IV, 32 (Dec 30, 1817). The act 
of 1812 referred to by Adams has Apparently not yet been found or' pub- 
lished, while the fourth law to which he refers is probably that of Mar. 3, 
1811, whieh placed the ban of secrecy on these acts, including itself. The 
injunction of secrecy was removed July 6, 1812, but the laws were not 
published until 1816. See A»natt of Cong., 15 Cong., 1 Sess., II, App., 
2601.2604. 

"Thomas, Military Government Mt Sewly AoquiTed Territory of the 
United 8tat«», 55-56. 

)«UeEEage of Dec 7, 1819. lUcbardson, MettagsM and Paper* Of the 
PretidenU, II, 57; cf. Memoiri, of John Quincy Adams, IV, 480. 

"Jameson, "Calhoun Correspondence," in Beport, Am. Si»t. Attn,, 
1899, II, 164-165, 165-106. 

isThe act for carrying the treaty into effeet.was passed Mar. 3, 1821, 
while the exehaoge of ratifications oeeuired in February. 
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The right of the President to undertake military meamires 
for the protection of these "inchoate interests " of the United 
States, even withont legrislative sanction, was apparently first- 
asserted in 1844. In that year President Tyler, having entered 
into negotiations with Texas for its annexation to the United 
States, ordered snch a concentration of the land and naval forces 
as to protect Texas against the darker of a Mexican invasion 
while the treaty of annexation was under consideration in the 
Senate.^' In response to a Senate resolution of inquiry, the Presi- 
dent defended his actios by declaring it as his opinion "that 
the United States having by the treaty of annexation acquired a 
title to Texas which required only the action of the Senate to 
perfect it, no other power could be permitted to invade and by 
force of anns to possess itself of any portion of the territory of 
Texas pending your deliberations upon the treaty without plac- 
ing itself in a hostile attitude to the United States and justifying 
the employment of any military means at our disposal to drive 
back the invasion. ' ' •' 

In spite of vigorous denunciation of this action in Congress 
and a threat of impeachment against President Tyler,'* the 
same doctrine of an inchoate interest in Texas was advocated by 
President Polk. He declared that "the moment the terms of 
annexation offered by the United States were accepted by Texas 
the latter became so far a part of our country as to make it our 
duty to afford such protection and defense;'"^ and therefore, 

iTCorwin, The President'g Control of Foreign Eelatiom, 156; ReeveH, 
American Diplomacy under Tyler and Polk, 169; BiehardBon, op. eit., 
IV, 317. 

"Heuage to Senate, May 15, 1S44. Biehsrdson, op. oit., IV, 317. 

1* Beeves, op. cit., 163. SenatoT Benton replied to the President's 
message as follows: "This is a reversal of the power of the Senate, and 
a reading backwards of the Constitution. It makes an act of de- 
feasance from the Senate necessar; to undo a treaty which the President 
sends to us, instead of requiring oni assent to give it validly. It as< 
sutnoB Texas to be in the Union, and protected hj our Constitution from 
invasion or insurrectlDn, like any part of the existing States or Terri- 
tories; and to remain so till the Senate puts her out by rejecting the 
treaty I This, indeed, is not merely rcsding, but spelling the Constitution 
baekwards! It is reversing the functions of the Senate and making it 
a nullifying, instead of a ratifying body." Cong. Glebe, XIII, App., 
498 (S8 Cong., 1 Sess., June 1, 1344). 

'<• Message to Congress, Dec. 2, 1S45. Kohardson, op. eit., TV, 3S8. 
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in May, 1845, he ordered General Taylor to cross into Texaa to 
protect it pending annexation.** Clearly, the action of Presi- 
dent Polk had more basis than that of President Tyler. Tyler 
considered himself empowered to protect territory whose acquisi- 
tion was merely proposed in a treaty not yet ratified, and which, 
in fact, failed of ratification; while Polk's action had at least 
the JQstification that the annexation of Texas was then an as- 
sured fact, altho at that time not formally in effect. 

President Grant's policy with regard to Santo Domingo (1869- 
1871) likewise involved the principle of an inchoate interest, on 
the part of the United States which the President was empow- 
ered to protect. Having negotiated with President Baez a treaty 
of annexation by a most unusual method and almost without the 
knowledge of his Cabinet, Grant sent a strong naval force to the 
island to protect it from invasion and from internal disorder, 
not only during the consideration of the treaty by the Senate, 
but even after its rejection,** on the ground that "the Govern- 
ment of the United States is peculiarly interested in the exemp- 
tion of the Dominican Republic both from internal commotions 
and from invasions from abroad." ** 

The President's action was severely condemned on the floor 
of the Senate, especially by such men as Sumner and Schorz. 
Sehurz declared the doctrine that the President could, by mak- 
ing a treaty, create an inchoate right to some foreign territory, 
and then, without authority from Congress, commit acts of war 
for the enforcement of that inchoate right, to be "the hngest 
absurdity, the most audacious preposterosity, the most mischie- 
vous, dangerous, and anti-republican doctrine that ever was 
broached on the floor of the Senate. ' ' ** 

Senator Sumner likewise bitterly scored the action of the 
President, and offered a resolution condemning the emplojnnent 
of the Navy without the authority of Congress against a friendly 
foreign nation or in belligerent intervention in the affairs of a 

iiBich&rdmn, op. eti., TV, 388-389; Beeves, op ei%., 277. 

"Bhodei, Siatom of the United Statet, VI, 34e-3e4; Conrin, op, eU., 
158. For Gnuit's inatractiiiiii to the U. S. naval oOieen, sM Moors'a 
Digttt of Internatumal Law, I, 278. 

" Beei«tai7 ot State Fiab to Ut. Bassett, minuter to HsTti, Nov. 16, 
1870. Uoore's Vigat, I, 279. The treaty had been rejected June 30, pre- 

., Pt. II, App., 58. 



.y Google 



49] HnJTABY MZASUKES 8H0BT OF WAS 49 

foreign oation, as "an infraction of the Constitution of the 
United States and a usurpation of power not conferred upon the 
President." The resolution further declared, "That while the 
President, without any previous declaration of war by act of 
Congress, may defend the country against invasion by foreign 
enemies, he is not justified in exercising the same power in an 
outlying foreign island, which has not yet become part of the 
United States; that a title under an unratified treaty is at most 
inchoate and contingent, while it is created by the President 
alone, in which respect it difEers from any title created by act 
of Congress ; and since it is created by the President alone, with- 
out the support of law, whether in legislation or a ratified treaty, 
the employment of the Navy in the maintenance of the Govern- 
ment there is without any excuse "of national defense, as also 
without any excuse of a previous declaration of war by Con- 
gress. ' ' *' 

However, other Senators, such as Harlan (Iowa) and Morton 
(Indiana) came to the defense of the President, and Sumner's 
resolution was laid on the table by a lai^ majority (38-16}," 
so that there would seem to be some point to Professor Corwin's 
remark about Harlan's argument that it "at least demonstrated 
the futility of attempting to confine the President's protective 
function to the mere duty of repelling invasion or immediate 
physical attack."" 

President Roosevelt's action in 1903 in preventing the inter- 
ference of Colombia in the Panama revolution was likewise based 
on the ground of an inchoate interest on the part of the Uni- 
ted States in the Panama Canal and therefore in the success 
of the revolution.*' 

The President may also on his own authority undertake mili- 

*• Cong. Globe, 42 Cong., 1 Sesa., Pt. 11, 294. 

**Ibid., 329. 

*i The President'* Controf of Foreign Selationt, 160. President Booae- 
Telt'e setion with reg&rd to Santo Domiugti in 1905 waa aimiUr to that 
of President Grant in tbat the contemplated meMurea were undertaken 
even after a treatj authoriiing thsm had been rejected. Boosevelt's ac- 
tion, however, waa not baaed on the doctrine of inchoate interest, but 
aeeins to be more properly classified under the policy of police super- 
viaion. Infra, 54; of. also gupra, 41-42. 

»8ee Jones, Carribbean InteresU of tfte United Stalei, 199-203; 
BooMvelt, Autobiography, 553-569. 
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tary measares for the protection of American rights and inter- 
ests abroad.^' Thia power was exercised in 1853 in the famoos 
, Koegta incident, when Martin Eoszta, a native of Hungary who 
had become an American declarant (not jet fully naturalized), 
but who bad been seized at Smyrna at the instigation of the Aus- 
trian authorities, was released through the vigorous action of an 
American naval captain in training his guns upon the AuHtrian 
vemel on which Koseta was held. The incident caused consid- 
erable excitement and was protested by the Austrian govern- 
ment.; but Captain Ingraham's action was sustained by public 
opinion, by Congress, and by the Executive, Secretary of State 
Marcy laying down the principle that any individual "clothed 
with our national character" is entitled to claim the protection 
of this government, "and it may respond to that claim without 
being obliged to explain its conduct to any foreign power ; for 
it is its duty to make its nationality respected by other nations 
and respectable in every quarter of die globe. ' ' '° 

Another demonstration of this power occurred a year later 
(1854), when Greytown (San Juan), in Nicaragua, was bom- 
barded "until the town was laid in ashes, " in default of repara- 
tion demanded for an attack on the United States consul.*^ This 
action was approved and defended before Coi^resa by Preaident 
Pierce,** and later upheld by the courts. Justice Nelson declar- 
it^ that it is to the President, as the Executive head of the Na- 
tion, that citizens abroad must look for protection of person and 
property, and that, for this purpose, "the whole Executive power 
of the country is placed in his hands, under the Constitution, 
and the laws passed in pursuance thereof ; and different Depart- 
ments of government have been organized, through which this 
power may be most conveniently executed, whether by n^otia- 
tion or force — a Department of State and a Department of the 
Navy." He further declared that the duty of such interposi- 
tion abroad, for the protection of the lives or property of the 

M Conrin, op. dt., 142 ; Boot, Uilitam (»d Colonial Policy of the Uni- 
ted 8tate», 157-168. 

■0 Bhodes, SitttuTi of th« United States, I, 116-419. Tbe Bnprenu Court 
also referred to thig incident with approval in a de«}Bioti rendered some 
Tears Utter. In re Neagle, 135 TT. B., 1, 64 (1890). 

■1 Bkodea, op. eit., II, 8-10. 

■* Message to Congress, Dee. 4, 185L Keltardton, op. cit., T, 280-284. 
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citiseo, "most, of necessity, rest in the discretion of the Presi- 
dent."*' 

The attack hy American war vessels apon the Barrier forts 
of China in 1856, in order to avenge an allied insult to the 
flag,** undertaken withont authority of Congress, waa apparent- 
ly approved even by the cautions Buchanan, altho further 
active participation in a military expedition into Chinese terri- 
tory was declined as beyond the authority of the President alone 
to undertake. Secretary Cass thus stated the position of the 
administration: "Our naval officers have the right — it ia their 
duty, indeed — to employ the forces under their command, not 
only in self-defense, but for the protection of the persons and 
property of our citizens when exposed to acts of lawless outrage, 
and this they have done both in China and elswhere, and will 
do again when necessary. But military expeditions into the 
Chinese territory can not be undertaken without the authority of 
the National Legislature."** 

President Bnchanan also, without authority from Congress, 
ordered a naval force to Cuban waters with directions "to pro- 
tect all vessels of the United States on the hi^ seas from search 
or detention by the vessels of war of any other nation." A con- 
flict with Oreat Britain was avoided only by the latter'a aban- 
donment of her claim to the r^ht of visit and search in time 
of peace.*' 

Even the qualification upon the President's powers admitted 
by Secretary Cass in 1857 was abandoned in 1900, when Presi- 
dent McKinley, without any express authorization from Con- 
gress, sent a naval force under Admiral Kempff and an army 
of about 5000 men under Qeneral Chaffee to China, not merely 

M4 Blatehford, 4G1, 454, quoted in Corwin, op. ett., 144. 

MFoT Mcoont of this Affair, see Foster, Ameriean Diplomaos in th« 
Orient, 225-227. 

MCsM to Lord Napior, Apr. 10, 1867. Moore's Digeit, YU, 104. 

•• BiehordioD, op. cit., V, S07. Buehanan was, however, euriouslj In- 
eoniDBteDt, deeming it neeeesary to appeal to CongresB for authority to 
protect American citizens in Nicaragua, New Grenada, and Mexico, and 
to keep tlie Panama aad Tehuantepee routes of transit open and safe for 
them. "The ezeeutiYe government of this country," he said, "in ita 
intercoune with foreign nations is limited to the employment of diplo- 
macy. When that fails it can proceed no further. It can not legitimately 
resort to force without the direct authority of Congress, except in re- 
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for the purpose of rescuing and protecting the lives and property 
of American citizens is China, but also to cooperate with the 
forces of the other Powers in avenging and punishing the mur- 
der of the representatives of these Powers that had been killed 
during the Boxer uprising. Altho the ensuing campaign 
involved hard fighting and many casualties, the President said 
that our declared aims "involved no war against the Chinese 
nation. We adhered to the legitimate office of rescuing the im- 
periled legation, obtaining redress for wrongs already suffered, 
securing wherever possible the safety of American life and prop- 
erty in China, and preventing a spread of the disorders or their 
recurrence. ' '" 

A still more recent example of this exercise of the President's 
power is the action of President Wilson in April, 1914, in or- 
dering a force of sailors and marines to capture Vera Crux 
by way of reparation for Huerta's affront to the flag of the Uni- 
ted States. This measure, characterized by an eminent histor- 
ian as "an act of war" which looked to Latin- American countries 
like "the beginning of a war of conquest" and which was 
"fiercely resented in Mexico," was undertaken without author- 
ity from Congress,** the city, moreover, being occupied for a 
period of seven mouths (until November 23, 1914) by an army 
of 6000 men under General Funston." 

The power of the President to employ the land and naval 
forces on his own authority, whether for the purpose of protect- 

eiating and repelling hoBtile attacks. . . Without the autltorit; Vt 
Cougreaa the Ilxecative can not . . . , without transceading hia eon- 
Btitutional power, direct a gan to be fired into a port or land a seaman or 
tuarins to protect tho lives of our eountrjmen on shore or to obtain re- 
dreBB for a recent outrage on their property. . . Without the au- 
thority of CongreBB the PreBident can not fire a hostile gun. in any ease 
except to repel the attacks of an enemj." Bdcbardson, op. cit., V, 516, 
539, 570. 

31 Message to Congrees, Dec 3, 1900. For. Bel. 1900, liv. For an ac- 
eount of the expedition, see Boot, lliKtary and Colonial Folioy of the Viti- 
ted States, 333, 336-347; ef. Taft, Our Chief MagiHrate and Bia Poweri, 
114-116. 

»• Vera Crui was captured Apr. 21, 1914. The next day Congress passed 
a resolution declaring the use of troops justifiable aiid diBclalming anf 
purpose to make war. 38 Slat, at h., 770. 

*" Ogg, National Frogreu, 293-205. 
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ing the so-called "inchoate interests" and honor of the United , 
States, or the rights and property of American citizens abroad, i 
has thus been demonstrated in actual practise again and again, r- 
and seems also to have been approved by Congress, by the courts, 
and by public opinion. It seems scarcely necessary to suf^iest 
the possibilities of international complications and conflicts that 
may result from an unwise exercise of this power, and hence the 
enormous responsibility for the peace of the United States that 
rests in this way upon the shoulders of the President. 

But in addition to these powers of protection, which are, 
after all, inherent in government, a more recent development of 
American foreign policy has vested in the President considerable 
power with respect to intervention and police snpervision over 
the affairs of other nations. The so-called "zone of the Carib- 
bean," because of its proximity and strategic importance to the 
United States, the unsettled character of the governments in 
that zone, and the inclination of the United States under the 
Monroe Doctrine to look with disfavor upon action by any for- 
eign power, is now eonsidered as being under the general police 
supervision of the United States ; the policy of this country hav- 
ing undergone a gradual change from one of sympathetic inter- 
est but absolute non-interference in the affairs of these Carib- 
bean states to one of direct and active intervention in their in 
temal affairs.*" 

This power of intervention and police supervision was prob 
ably first exercised by President Cleveland in 1885, when dar- 
ing the course of a civil war in Colombia, he sent troops to keep 
open the transit across the Isthmus of Panama. Altho this 
action was taken under authority of a provision (Article 35) in 
the treaty of 1846 with Colombia, its execution, as the President 
informed CoiLgress, "necessarily involved police control where 
the local authority was temporarily powerless, but always in 
aid of the sovereignty of Colombia. ' ' ** 

The doctrine upon which the exercise of such police control 

*o Jonei, Caribbean InteresU of the United States, 17-23. 8m sIm> 
MvenU artiEloa by P. M. Brown — "Our Caribbean Poliej," Proc. Aoad, 
PoL aei., VII, 418-422; "American Diplomac; in Central America," 
Am. PoL Soi. Bev,, TT, supp., 152-163; "Americaa Intervention in Cen- 
tral America," Am. /our. Bace Deveiopment, IV, 409-426. 

«i llAaBage to Congrem, Dec. S, 1S85. Biehardbon, op. eit., VUI, SSO. 
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might be justified was laid down by PreddeDt Roosevelt in his 
message to Congress, December 6, 1904, when he said: "Chron- 
ic wrongdoing, or an impotence which results in a general loos- 
ening of the ties of civilized society, may in America, as else- 
where, ultimately require intervention by some civilized nation, 
and in the Western Hemisphere the adherence of the United 
States to the Monroe Doctrine may force the United States, how- 
ever reluctantly, in flagrant cases of such wrongdoing or im- 
potence, to the exercise of an international police power. ' ' ** 
■ The doctrine here laid down has since been developed into a 
definite policy largely through numerous military ' measures 
undertaken on the sole authority of the President. Thus, in 
1905, even before he entered into the executive agreement with 
Santo Domingo already referred to,** President Boosevelt di- 
rected United States naval forces to interfere and prevent any 
fighting in that country which might menace the enstom- 
houses." United States marines have since been landed on sev- 
eral occasions both in Hayti and Santo Domingo to preserve 
order and to maintain the customs service; since 1912 the lat- 
ter country has been favored with at least one visit a year from 
United States cruisers; and in 1916 a military occupation of the 
island was established that has apparently not yet been aban- 
doned (June, 1920 ).« 

t* For, Sel. 1904, zli. 

"jSwpro, 41-42, 4»n. 

M "Santo Domingo had fallen into inch chaos that onee for some weeks 
there were tiro rival goTemments in it, and a revolatiou w&a being car- 
ried on against eadL . . The situation bad become intolerable by the 
time that I interfered. There was a naval cvrnmander in the waters whom 
I directed to prevent anj fighting which might menac« the euBtom-houses. 
H« carried out his orders, both to his and my satisfaction, in thorough- 
going fashion. On one occasion, when an insurgent force threatened to 
attack a town in which Americans had int«reets, he notified the com- 
manders on both sides tliat he would not permit any fighting in that town, 
bnt that he would appoint a certain place where they could meet and 6gM 
it out, and that the victors should have the town. They agreed to meet 
hia wishes, the fight came off at the appointed place, and the victors, 
who if I remember ri(^tly were the insargents, were given the town." 
Boosevelt, Avtobiographf, Hi. 

MOgg, op. eit., 861; Am. Joar. Int. Law, XI, 394-390; see also infra, 
note S3. Since the above was written, there has been mneh severe critieism 
of the continued American occupation of Hayti. 8ee especially a series 
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In February, 1907, during the coarse of a war between Nic- 
aragna and Honduras, American warships actively intervened in 
order to protect life and proper^ from needless destruction and 
to prevent the spreading of the war, and the American chargg 
(Philip Marshall Brown) even assnmed temporary authority in 
Honduras when the government fled.*' In 1909-1910, by the 
use of naval vessels and marines, the resignation and flight of 
an obnoxious president of Nicaragua (Zelaya) was forced and 
the success of a revolution assured;*^ while in 1912 and 1914, 
United States marines again actively intervened in Nicaragua, 
but on these occamons on the side of the government, to put down 
revolutions that m^ht otherwiw have succeeded.** In Hon- 
duras, the joint intervention of American and British marines 
prevented fighting between the two factions in that eouhtry, 
and secured the election of a provisional president agreeable 
to both factions ;** while only recently an American naval force 
was again landed in that country to preserve order during a 
change of government,** 

In all these numerous instances of intervention and pohce 
aaperviaion in the Caribbean zone, the use of the marines has 
been so common as to warrant the snggestioD of a new congti- 
tutional principle, that the landing of marinea may be consid- | 
ered as a "mere local police measure," while the use o f r^nlara \ 
for the same purpose would be an act of war.*' Intervention is, 
however, defined in a recent official publication as "an inter- 
ference by a nation in the affairs of another vithout the inten- 

of artielM bj James Weldon JohnHii m Tlie Motion, Aug. ES, Bept 4, 11, 
1920. 

t'For. Bel 1907, II, 627-628; P. H. BrDwn, op. dt., in Ani. Jour. Baoe 
Dnelopment. 

"For. Sel. 1909, 462-459; ibid., 1910, 738-767. 

*• Jones, op. oit., 176-178; Ogg, Op. «tt, 261-262. President Taft men. 
tion« the intervention of 1912 aa "the landing of marines and quite a 
campaign, which resulted in the maintenance of law and order and the 
elimination of the insurreetos. " He sa7s this was "not an act of war, 
beeauM it was done at the request and with the eonsettt of the lawful au- 
thorities of the territory where it took place." Our Chief Magiitrate and 
Si» Power*, 96. 

MP. it. Brown, op. eit., in Am. Jovr. Eaee Development, Am, Pol. 8cL 
Bev. 

fN 7. T«ne», Bept. 12, 1919. 

«t Bee Taft, Ovr Chief Uagittrate and Hit Powert, 95. 
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tion of waging war. It is commonlr defended aa a police meas- 
ure by the intervening power, but is often followed by war, 
and may always be regarded by the second power as an act of 
war. ' ' " Hence, even tho the suggestion of a constitutional 
principle may be accepted in the United States as justifying the 
President in his frequent resort to such measures of police con- 
trol in the zone of the Carribbean, as it apparently has been ac- 
cepted, this exercise of the President's power may not be bo 
readily accepted by the other countries concerned, but may, on 

I the other hand, be resented by them and lead to serious diffieul- 

l ties and entanglements, if not to actual war." 

Recent events have also shown the possibilities involved in an | 
extension of these powers of intervention and police supervision, ( 
even beyond the zone of the Carribbean. The landing of United 
State bluejackets at Trau in September, 1919, in order to pre- 
vent a conflict between the Italians and the Serbs, altho ap- 
parently done at the request of the Italian authorities,** was 
entirely without the previous knowledge or consent of Congreas 
or the Senate. 

This use of American forces for police purposes in Dal- 
matia, and the report that troops were also to be sent to super- 
vise the plebiscites in Silesia and to preserve order in Armenia 
and elswhere," aroused a storm of criticism in Congress. The 
action in Dalmatia was denounced as against law and preced- 

s* War Cyclopedia (Ist ed.), 138. 

Bi cf. Jone«, op. <M., 190. In the fall of 1919, a commission from 
Santo Domingo isoued a plea for »elt-govemmant anA the abandonment 
of the American military government; while at about the saioe time the 
Spanish government transmitted to Waahing^ton a letter from the heads of 
all the Spanish paiiiament&rf parties, snggteting that the time had come 
for a termination of the Ajneriutn military oeenpation of that island. 
N. T. Times, Sept. 11, 12, 1919. 

'« See atatement of Admiral Knapp, transmitted b; Secretary Baniels 
to the Senate, Oct. i, 1919, In raspoiiBe to a Senate resolution. Ibid., Oct. 
3, 1919. 

«»«■. r. Timei Current Eiit. Mag., XI, 325-22fl (Nov., 1B19). Accord- 
ing to press reports a force of American troops was sent to Cobleni with 
a view to their possible nse ultimately to help police the plebiscite in 
Upper Silesia; but Secretary of War Baker announced that these troops 
would remain at Cobleni as a part of the garirson there, unless the Sen- 
ate should ratify the treaty and thus make American participation in the 
plebistite atrietly legal. Bee If. 7. Timet, Nov. 21, 1916, 
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ent, and Senator Sherman (niiuois) introduced a resolution de- 
claring that the assignment of foreign territory to be policed 
or guarded by United States forces was beyond the power of the 
Supreme War Council or the Executive, without the consent of 
the Senate,** 

Such a conception of the President's power with regard to the 
use of the armed forces might have some weight, had the action 
under criticism been taken in time of peace. Under the cir- 
cnmstances, however, of a continuing state of war, the correct ' 
view was undoubtedly stated by Senator Hitchcock (Nebraska) 
when he said that the action taken with regard to the Dalma- 
tian coast was within the war powers of the President and dele- 
gated by him to the Supreme War Council." The failure of 
the Senate to take any action on the Sherman resolution would 
seem to indicate its approval of this view. The incident serves 
at least to illustrate the possibilities involved in an extension of 
the sphere within which the President may undertake these mili- 
tary measures without the authority of Congress. 



WW. T. Times, Sept. 27, i 
"Ibid., Sept. 30, 1919. 
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POWER OP DEFENSE 

A formal declaration ia Dot necessary to constitute a state of 
war, and is a comparatiyely unimportant factor in dating the 
beginning of a war, because it does not necessarily precede hos- 
tilities, nor has it in fact often done so. Until recently, a formal 
declaration of war was not, as a matter of international law, 
necessary or usnal.' Most wars during the eighteenth and nine- 
teenth centuries were fought "under the rule of a word and a 
blow, with the blow coming first and the word possibly left un- 
said.'" A declaration of war, says Woolseyi* is "a warning i 
issued by a state to its own people, or to the neutral, that war i 
has begun, and not a warning to the enemy that war will begin ; 
at a certain future date. Marking thus a status already exist- 
ing, it cannot itself ori^nate that status. The outbreak of war 
gives inse to the declaration, not the declaration to the outbreak. 
It is the fact of violence, then, and not the declaration of a stat- 
us, upon which we most really fix our eyes, if we should ask 
when war begins." 

The qnestion then arises, under what circumstances may a 
war be b^tun before a formal declaration is made, or even with- 
out a formal declaration, and with what branch of the govern- 
ment the power rests to begin such a war. 

Authorities agree that the power to begin en ofFeosive war, 
or a war of aggression, rests in the United States only with 
Goi^fress, and should properly be preceded by a declaration made 

1-8. E. Baldirin, in Am. Jour. Int. Law, ZII, 1; Woolaey, /nt«rnatioti- 
ol Law, gee. IgO; Moore's IHff«il of Intentationot Lav, VII, 171. 

■ For a list of wan begun without a declaration, see Am. Jovr, Int. Law, 
II, 57-62. 

• T. 8. Woolsey, "The Beginnings of War," Proceedingt, An. Pol. 
8cL AMtn., I, 54-68. 

58 
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by that body.* The Constitutioii establishes the mode in which 
this goTenunent shall commencs wars of its seeking, bat the 
Conatitntion has no power to prescribe the manner in which oth- 
ers should begin war against ns. There is in every nation an in- 
herent power of self-defense, and it is to be presumed that, . 
tho the power to declare a war is by our Constitution clearly 
Tested in Congress, in the absence of such a declaration the Con- 
stitution does not leave the nation powerless for defense against 
attack. Hence it follows, as Whiting says, "that when war is 
(mnmenced against this country by aliens or citizens, no declara- 
tion of war by the govemnient is neceasary, ' ' ' 

Whiting also contends that &e power to begin and wage a 

war of defense rests clearly with the President. "The fact kj 
that war is levied against the United States," he says, "makes 
it the duty of the President to call out the army or navy to 
subdue the enemy, whether foreign or domestic. . . If the 
commander-in-chief could not call out his forces to repel an in- 
vasion unless the Legislative department had previously made a 
formal declaration of war, a foreign enemy, during a recess of 
Congress, might send out its armed cruisers to sweep our com- 
merce from the seas, or it might cross our borders and march, 
tinoppoeed, from Canada to the Qulf before a majority of our 
Representatives could be convened to make that declaration." 
He claims that the Constitution, which gives the Legislature au- 
thority to declare war whenever initiated by the United States, 
also imposes upon the President the duty, as commander-in- 
chief, "to engage promptly and effectually, in war, or, in other 
words, to make the United States a belligerent nation without a 
declaration of war or any other act of Congress, whenever he 
is legally called upon to suppress rebellion, repel invasion, or to ~^ 
execute the laws against armed public resistance thereto. ' ' ' This 

«WIutiit|^ War Powert vnder the Conttttviion, 30; BnigMs, PoItHml 
ScimuM and Cotitparative ConttUvtional Law, II, S61; Taft, Our Chief 
Uagittrate and Bit Poven, 9S; PrtMe Caiet, S Blaek, 63S, 608 (1B62). 

• Whiting, op. oii., 39 ; cf. nmendineat proposed bj the Hartford Con- 
Tention of 1814, providing for a two-thirda vote of both honeeB to declare 
war or authorice hostilities, "exMpt such iwts of hostilitj' be in defense 
of the territiories of the United States when actually invaded." Th« 
Federaliei (Ford ed.), Appendix, 6S». 

■ Whiting, op, cit., 39-40; ef. Birkhimer, Mtiitary Oovemment and Mar- 
(iol Law (End ed.), 48. 
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view is supported by Birkfaimer,' who admits that a formal dec- 
laration of war can b« made only by Congress, but says that it 
is necessary sometimes to prosecute hostilities without sach a 
declaration, and that the President then must act, for the time 
being, at least, independently of Congress. "When the authori- 
ties of the Union are assailed, either by foreign foes, . . or by 
domestic ones, . . it is the duty of the President to repel 
force with force without waiting for any formal declaration." 

The power of the President to begin and carry on a defensive 
war without a declaration by Congress is also vigorously upheld 
by the Supreme Court of the United States. In handing down 
the decision of tiie~coart in the famous Prize Cases,' Justice 
Grier, after admitting the full constitutional power of Congress 
to declare a national or foreign war, said: "The Constitution 
confers on the President the whole Executive power. He is bound 
to take care that the laws be faithfully executed. He is Com- 
mander-in-Chief of the Army and Navy of the United States, 
and of the militia of the several states when called into the nctual 
service of the United States. He has no power to initiate or 
declare a war either against a foreign nation or a domestic State. 
But by the Acts of Congress of February 28th, 1795, and 3d of 
March, 1807, he is authorized to call out the militia and use the 
military and naval forces of the United States in case of in- 
vasiou by foreign nations, and to suppress insurrection against 
the government of a State or of the United States. If a war be 
made by invasion of a foreign nation, the President is not only 
authorized but bound to resist force by force. He does not in- h 
^tiate the war, but is botmd to accept the challenge without 
waiting for any special legislative authority. And whether 
the hostile party be a foreign invader, or States organized in 
rebellion, it is none the less a war, although the declaration of it 
be 'unilateral.' "• 

tMOtiary aovernmunt imd MartM Law, 47; ef. also CbMntvon, Th« 
Exeoutive Pover, 120. 

■ 2 Black, 635 (1862). 

>PrUe Gates, 2 Black, 63S, 608 (18S2). Cf. Talbot «. JolMton, 3 DalL. 
133, 160 (1795); "War can Blone be entered into bj national authoritj; 
it is instituted for national pnrpowi, and directed to national ob- 
jects. . . Even in the eaae of one enemj against another enemy, there- 
fore, there is no color of jnstifieation for any hostile act, ODleaa it b« 
authorized by some act of the government giving the public conatitnUon- 
al lanetaon to it." 
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That defensive wars are clearly contemplated by the Con- 
stitution is shown by the provision which gives to Congress the 
power "to provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel inva- 
sions."'* Under that provision, Congress has, by the acts re- 
ferred to in the Supreme Court decision, and other acta, vested 
the President with authority to call out and use the militia in 
the cases contemplated, and in that sense wage a defensive war 
without further declaration by Congress. 

The Supreme Court need not have rested its case, however, 
solely on those Acts of Congress, but might have gone back to 
the language and intent of the Constitution itself. The action 
of the Convention of 1787 is significant in this connection. The 
Committee on Detail had reported a clause giving to Congress 
the power "to make war."" During the discussion over this 
proposition, it was suggested that the wording of the clause gave 
Congress practically unlimited control over all the operations of 
war. Hence Madison and Qerry moved to strike out the word 
"make" and insert "declare," with the avowed purpose of 
"leaving to the Executive the power to repel sudden attacks." '* 
The suggested change in language was adopted with little op- . 
position, and there would here seem to be some constitutional 
sanction for the power of the President to wage defensive wars 
without direct authorization from Congress. 

That power of the President is now at least a generally rect^- 
nized and well established principle of American constitutional 
law, the validity of which was vigorously asserted in 1907 by 
our del^ates at the Hague Conference, When the proposal was 
made for an article requiring that hostilities should not begin 
without a previous warning, in the form of a declaration of war 
or of an ultimatum accompanied by a conditional declaration of 
war, the American delegation expressed its entire sympathy with 
the purport of the article. It called attention, however, to the 
fact that Congress under the Constitution had exclusive power to 
declare war, and that the delegation could enter into no agree- 

19 Coiutihttitm, Art. I, Bee 8, C\. 16. 
iiMadUon'i Journal (Hunt ed.), II, S2. 
" Ibid., 188. 
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ment to modify that power in any way. The statement of the 
delegation then went on to say : ' ' While this is true as to aggres- 
sive military operations, it is proper to say, however, that it has 
been the nnbrofceo practise of the Qovemment of the United 
States for more than a century to recognize in the President, as 
the Commander-in-Chief of the constitutional land and naval 
forces, full power to defend the territory of the United States 
from invasion, and to exercise at all times and in all places the 
right of national self-defense." The delegation announced its 
willin^ess to support a proposition favoring a formal declara- 
tion of intent to engage in hostilities, providing it were nonman- 
datory in character.'* 
I The power of the President to wage a defensive war without 

.a formal declaration and without specific authorization by Con- / 
gress is tims, according to all authority, clearly granted, if not ' 
in so many words, at least by implication and the inherent pur- 
pose of the Constitution. The questions still remain as to what ' 

' constitutes a defensive war, and to what extent the President 
may exercise these powers of defense. They are best answered 
by some references to history. j 

President Washington had apiwinted General Wayne to suc- 
ceed St, Clair in command of the western department, and in 
the spring of 1794 Wayne was ready to move against the Indiana. 
Meanwhile, the British had established a fort at the rapids of 
the Miami, twenty miles within American territory, near which 
the Indiana took their stand. The action of the British was, 
of course, entirely unjustified, and technically constituted an 
invasion of American territory ; but it is not clear that any ag' 
gressive act of war was intended. Washii^ton recognized that 
an attempt to dislodge them would probably bring on a conflict, 
which he was especially anxious to avoid. He seemed, however, 
to have no donbts as t« his power in that r^ard, for, after weigh- 
ing carefully the expediency of sueh action, and without con- 
snlting Congress, the following instmetions were issued to 
Wayne by General Knox, the Secretary of War: "If, therefore, 
in ^e course of your operations against the Indian enemy, it 
should become necessary to dislodge the party at the rapids of 
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the Miami, 70U are hereby aatiiorized, in the name of the Preai- 
dent of the United States, to do it." ^* Fortunately, Wayne was 
able to defeat the Indians without becoming officially involved 
with the British, and a conflict was for the time being averted. 

The question of the extent of the President's powers in the 
case of a war begun by another nation was more clearly raised 
in Jefferson's administration, with regard to Tripoli. Tripoli 
had declared war on the United States because of the latter's 
failure to comply with demands which Jefferson said were ' ' un- 
founded either in right or in compact." Jefferson apparently 
had no doubt of his power to take certain defensive measures 
without special antfaority from Congress, for he immediately 
despatched a small squadron of frigates into the Mediterranean, 
with orders to protect our commerce against attack. . A conflict 
ensued, as a result of which one of the Tripolitan cruisers was 
captured together with what remained of her crew. But farther 
than to flght in the strictest defense, Jefferson felt that he had 
no constitutional authority, and so, as he explained in his mes- 
sage to Congress, "Unauthorized by the Constitation, without 
the sanction of Congress, to go beyond the line of defense, the 
vessel, being disabled from committing further hostilities, was 
liberated with its crew. The Legislature will donbtleas consider 
whether, by authorizing measures of otteoBe also, they will place 
our force on an equal footing with that of its adversaries. I 
communicate all material information on this subject, that in 
the exercise of this important function confided by the Consti- 
tation to the Legislature exdusiTely their judgment may form 
itself on a knowledge and consideration of every circumstance 
of weight."" 

It is not strange that such a timid attitude should have arous- 
ed the wrath of Hamilton, who attacked the President's inter- 
pretation of his war powers in his usual vigorous style. He 
called it a "very extraordinary position" that, tho Tripoli 
had made a formal declaration of war gainst the United States 
and had performed acts of actual hostility, yet there was no pow- 
er, for want of the sanction of Congress, to capture and detain 
her erewa. That position meant nothing less, he said, than "that 
between two nations there may exist a state of complete war on 

I* i^h, Ameriean Diplomaej/, 83-S4. 

" BieiuTdBon, Meuage* and Papert of (A« PretUentt, I, 327. 
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the one side — of peace on the other." Such a position was to 
him ridiculous. "It is impossible," he maintained, "to conceive 
the idea, that one nation can be in full war with another, and 
this other not in the aune state with respect to its adversary. 
The moment that two nations are, in an absolute sense, at war, 
the public force of each may exercise every act of hostility, 
which the general laws of war authorize, against the persons and 
property of the other. As respects this conclusion, the distinc- 
tion is only material to discriminate the aggressii^ nation from 
that which defends itself against attach. The war is offensive 
on the part of the state which makes it; on the opposite side it 
is defensive ; but the rights of both, as to the measures of hostil- 
ity, are equal." Hamilton then went on to explain the consti- 
tutional phrase granting to Congress the power to declare war, 
"the plain meaning of which," he said, "is that it is the peculiar 
and exclusive province of Congress, when the nation is at peace, 
to change that state into a state of war, whether from calcula- 
tions of policy, or from provocations, or injuries received: in 
other words, it belongs to Congress only, to go to War. But 
when a foreign nation declares, or openly and avowedly makes 
war upon the United States, they are then by that very fact al- 
ready at war, and any declaration on the part of Congress is 
nugatory; it is at least unnecessary. This inference is clear 
in principle, because it is self-evident, that a declaration by one 
nation gainst another, produces at once a complete state of war 
between both, and that no declaration on the other side can at 
all vary their relative situation ; and in practice, it is well known, 
that nothing is more common than when war is declared by one 
party, to prosecute mutual hostilities without a declaration by 
the other. "^" 

Congress felt somewhat as did Hamilton, that a declaration of 
war would be a useless formality against a horde of pirates, as 
the Barbary Powers were considered ; but to remove the Presi- 
dent's scruples, an act was passed empowering him to proceed 
with hostilities.'^ 

Jefferson himself was evidently not convinced by the argu- 
ment of Hamilton, for in 1805, in a confidential message to Con- 
gress with regard to the Spanish depredations on United States 

>• Work* of Alexander Samilton, VII, 201-304. 

iTMcMaster, Birtory of the People of the Vtiiied States, III, 201; Act 
of Mar. 26, 1804. dtuuiU of Cong-, S Cong., 1 Beu., App., 1301. 
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territory, he a^ain asserted the doetrine that only by aathority 
of Congress could any hostile act be performed, I)e3t>iid the 
strictest necessities of self-defense. Altho the Spaniard! had 
authorized the inference that it was their intention to advance 
OD our possesmona, Jefferson wrote: "Considering that Congress 
alone is constitutionally invested vith the power of changing 
our condition from peace to war, I have thought it my duty to 
await their authority for using force in any d^ree which could 
be avoided. I have barely instructed the officers stationed in the 
neighborhood of the aggressions, to protect within the borders 
actually delivered to us, and not to go out of them but when 
necessary to rei»el au inroad, or to rescue a citizen, or his proper- 
ty." ** CoQgresB took no action beyond referring the message to 
a conomittee, and hence the inactive and undecided attitude of 
the government continued.** 

In 1818 the question aa to the extent of the power of defense 
canw before the administration in a different and more extreme 
form. President Monroe strongly asserted his right to take 
defensive measures against the Indians in the Soath, even to 
the extent of pursuing them across the border into Florida, at 
that time a Spanish possession. "The inability of Spain," be 
said, "to maintain her authority to fulfill the treaty (of 1796),** 
ought not to expose the United States to other and greater in- 
juries. When the authoril? of Spain ceases to exist there, the 
United States have a right to puisne their enemy on a principle 
of self-defense. . . To the high obligations and privil^es of 
this great and sacred principle of self-defense will the move- 
ment of our troops be strictly confined." Acting on these prin- 
ciples, the President had given General Jackson orders which 
clearly authorized him to enter Florida, but only in the puisuit 
of the Indians, and had carefully instructed him in that case 
"to respect Spanish authority wherever it is maintained," and 
"to withdraw his forces from the province as soon as he shall 
have reduced that tribe to order. . ." ** 

»Am. Btatt Popart, For. BO., II, 613; AnfuOi of Cmg., ft Oong., 
1 SsM., 18-U. 

'•^iHwb of Co»t^ Gmg., 1 Beoa., D47. 

■*^Mda had bound benelf in this tteatj to raatrain the Indinna from 
eommiUing hoctilitiM »g«inrt tlM United SUtM. 

» UcMtge to CongraM, Mar. Z6, 1818. Ant. BiaU Fapert, MiL Again, 
1, esi; ef. jMkMMi's defenM nf Unurif. Zbtd^ 7SS-767. 
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Qeueral Jackson accordingly carried the campai^ against 
the Indians into Florida, but in so doing came into conflict with 
the Spanish authorities, and even stormed a Spanish fort and 
occupied Pensacola. When the suhjeet of his transaction came 
before the Cabinet for deliberation, John Quincy Adams argued 
strenuously in support of the proposition that Jackson's acts 
were justified as purely defensive measures. "My opinion is," 
he said, "that there was no real, though an apparent, violation 
of hia instructions; that hia proceedings were justified by the 
necessity of the case, and by the misconduct of the Spanish 
commanding officer in Florida. The question is embarrassing 
and complicated, not only as involving that of actual war with 
Spain, but that of the Executive power to authorize hostilities 
without a declaration of war by Congress. There is no doubt 
tiiat deffisive acts of hostility may be authorized by the Execu- 
tive; but Jackson was authorized to cross the Spanish line in 
pursuit of the Indian enemy. My argument is that the question 
of the constitutional authority of the Executive is precisely 
there ; that all the rest, even to the order for taking the Fort of 
Barrancas by storm, was incidental, derivii^ its character from 
its object, which was not hostility to Spain, but the termination 
of the Indian war." Jackson's justification was the eminently 
practical one that an imaginary boundary line could not afford 
protection to our frontiers from the Indians in Florida, that the 
Spanish authorities had interfered with the succeas of his cam- 
paign, and that all his operations were founded on those con- 
siderations. This argument appealed to Adams, who said that 
"everything he did was defensive; that as such it was neither 
war against Spain nor a violation of the Constitution. ' ' ** 

This seemed to be a rather extreme view of what constitutes a 
"defensive measure," and Adams was unable to convince the 
President and the other members of the Cabinet, all of whom 
were of the opinion that Jackson had acted not only without, 
but against his instructions; and that he had committed war 

niiemoin of Jota Quineg Adam». TV, 108, 111. About b year latex, 
Adnina adrised the President that the occupation of Florida, a mearare 
then proposed, would bo "in itself an act of war. It mttj yerj probably 
luTolTe UB in a real and very formidable war." He very frankly adinita, 
however, that this opinion did not reflect his real views, but was given 
in order to seenre just that result, since he had discovered that his ad- 
Tiee usually resulted in the opposite aedon being taken. Memoiri, IV, 450. 
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upon Spain, which could not be justified and must be disavow- 
ed hy the administration. The President supposed, however, 
that there might be circumstances which would have justified 
such measures as Jaekson had taken, but that he had not made 
out his case.** 

President Wilson's despatch of a punitive expedition into 
Mexico after the Columbus raid in March, 1916, involved the 
exercise of powers of defense similar to those claimed by Mon- 
roe in 1818. The expedition was thought to be necessary in or- 
der to protect the United States against bandit raids which 
events had apparently shown the Mexican government too weak 
to suppress. In a statement to the press, President Wilson an- 
nonneed that the expedition would have the "single object" of 
capturing Villa and putting a stop to his forays. "This," he 
said, "can and will be done in entirely friendly aid of the con- 
stituted aatiiorities in Mexico and with seruptilous respect for 
the sovereignty of Mexico."*' Tho the expedition later in- 
volved threatening complications with the Mexican authorities, 
and even some enconnters with Mexican troops that resulted in 
bloodshed," it has been justified on the ground that "the 
President was in this instance but performing his constitutional 
function of repelling invasion." " 

The President has also in another way shown himself able 
to exercise important powers of defense without express author- 
ization from Congress. When the difEieulty with France reach- 
ed a crisis in 1798, President Adams announced to Congress that 
he had revoked his former instructions to collectors not to per- 
mit the sailing of armed merchant vessels, and thereby indirect- 
ly authorized the ormiiig of .such, vessels as a measure of de- 
fense.*^ This exercise of executive power was oppiwed by "Jef- 
' ferson, who looked upon it as a measure leading to war and pro- 
posed that there should be "a Legislative prohibition to arm 
vessels instead of the Executive one which the President informs 
them he haa withdrawn." " 

*a Ibid., 108. 

**See Am. Jow. Int. Law. X, Bupp., 180, 184. 
*> For a brief aeeonnt, see Ogg, Natioitai Progreu, 297-299. 
" Corwin, T)u Prettdent't Control of Foreign Belationi, 163, n. 
tT Message of Uar. 19, 1798. Rieliardsoii, op. cit., I, 265. 
uJeffeTMn to Monroe, Mar. SI, 1798, Writiitfft of Tlumat Jtferioii, 
VII, 221. 
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That SQ^^estion waa favored alw by Madiaon, who denounc- 
ed the action of the Preaident as a nfiorpation of power. "The 
first instructions," he said, "were no otherwise legal than as 
they were in pursuance of the Law of Nations, and consequentir 
in czecntion of the law of the land. The revocation of the in- 
fltmctions is a virtual change of the law, & consequently a 
usurpation by the Ex. of a legislative iwwer. It will not avail 
to say that the law of Nations leaves -this point undecided, & 
that every nation is free to decide for itself. If this be the case, 
the r^^olation being a L^pslative not an Executive one, belongs 
to the former, not the latter Aathori^; and comes expressly 
within the power, 'to define the law of Nations,' given to Con- 
gress by the Constitution." ** 

While the right of the President to authorize the arming of 

merchant vessels for defense was thns disputed, the seriousness 

. of BQch action was not qaestioned even by his supporters, but 

on the other hand, it was frankly admitted to be a step leading 

—to war." 

More recently the President's right to exercise this power of 
arming merchant vessels for defense again became a sharp ia- 
sue. Qermany having announced tiie renewal of her ruthless 
submarine warfare, President Wilson went before Congress 
February 26, 1917, and asked for authority "to arm our mer- 
chant vessels with defensive arms should that bectmie necessary, 
and with the means of using them, and to employ any other in- 
strumentalities or methods that may be necessary and adequate 
to protect our ships and our people in their legitimate and peace- 
ful pursuits on the seas." While dins requesting express au- 
thority, die President at the same time announced that he con- 
sidered himself as already {wsseasing that authority "without 
special warrant of law, by the plain implication of my consti- 
tutional duties and powera," He said, however, that he pre- 
ferred under the ciroumgtanees not to act upon such -general 
implication, but wished to feel "that the authority and power 

«• Uftdiaon to Jefferrcn, Apr. 2, 179S. WritUigt of Jamet Maditoti, TI, 
313. Cf. CcHMtttiUKW, Alt. I, Sm. 8, CI. 10. 

M William Tuu Mumj, minuter at Th« Hague, wrot« aa foUom to 
John Quinej Adama, June 1, 1798: "I hftve seao the eirenlar, it permit* 
siming in defence. It wu all that tlie Prasident could suthoriie, but it ia 
war.'* Beport, Am. Bit. Atm. 19ia, *1S. 
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of the CoDgress are behind me in wlLatever it may become neces- 
gary for me to do. " ** 

The bill granting the authority aaked for was favored by an 
overwhelming majority in both hooses of Congress, but was de- ' 
feated by a flliboster in the Senate, the measure being opposed 
principally on the gronnd that it waa a step leading to war, and 
therefore a delegation of the war-making power of Congress to 
the President. The view of this "little gronp of willful men" 
— as they were characterized by President Wilson in a pnblic 
statement — was perhaps best expressed by Senator Stone (llis- 
soori), when he said : "This bill, if enacted, would confer pow- 
er upon the President to initiate war, if he should so desire or 
determine, and to do that sapremely s(demn thing without first 
submitting the choice of war or peace to Congress." Be< 
gardit^; the President's claim to that power without express 
anthorizatioD, he said: "I can not consent that this clause (i. e., 
the clause of the Constitution giving the President power to 
execute the laws) confers, or was ever intended to confer, power 
npou the President to detenuine an issue betweeu this Nation 
and some other sovereign^ — an issue involving questions of in- 
ternational law — and to aathorize him to settle that law for 
himself, and then proceed to onploy the Army and Navy to 
enforce his decision. ' ' ** 

In spite of the failure of Congress to grant his request for ex- 
press authority, President Wilson, still convinced of his own 
power, and fortified not only by the known sentiments of the 
majority in Congress but also by the advice of his Secretary of 
State and Attorney Oeneral," gave formal notice on March 12 

*iir. 7. Time* Cvrmt Hitt. Mag^ TI, 48. 

fCong. BeoorO, LIT, PI S (M Gong., 2 Smb.), 4878, 4884. 

**lf. T. Timet Cwrmt EUt. Mag., VI, GS-56. An ut of Har. 3, 1819, 
piorided that maj mereliaot venel of TTnitod StatM regiibj might, by 
armed foroe, oppoae or defend againjt "an; a,ggnuatm, Mueh, reetraint, 
depredation, or seizure," attonpted t^ anj other merchant Tewel or "any 
armed TeHel whatMMver, not being a public armed Teasel of scone 
nation in amitr with the United Btatee." This a«t, still in foiee, was 
held bj some to forlH4 the aetion eontemplate^ bj the President, shoee 
Germany was still offidally a nation "in amity with the United BUtM." 
Secretary Lansing and Attorney Oeneral Oragory advised the Prerident, 
however, that the statute had been enaeted with referenee to proteetian 
against the pirates of that time and eould not be held to apply to the pres- 
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of his detenninatioD "to place upon all American merchant 
vessels sailing through the barred areas an armed guard for the 
protection of the vessels and the lives of the persons on board. ' ' 
Accordingly, a lai^ number of merchant vessels were equipped 
vrith six-inch guns and gunners from the United States Navy 
were assigned to man them, supposedly with instructions not 
to await an attack by a submarine, but to fire at sight, the pres- 
ence of a submarine presupposing its hostile intent.** 

The expedient of armed neutrality so adopted by the Execu- 
tive as a measure of defense merely, was later acknowledged by 
President Wilson himself, in his war address of April 2, to be 
not only "impracticable" and "ineffectoal enough at beat," but 
onder the circumstances even ''worse than ineffectual" and 
I '^pniclicaD'y certaiol to draw us into the war without either the 
rights or the effectiveness of belligerents. ' ' *■ 

In 1846, the question of the President's powers of defense 
was raised in en even more complicated and contentions form. 
The events leading up to the Mexican War involved the qneation 
of the President's power to recognize a state of war as already 
existing, and thereby begin defensive measures without anthor- 
ization from Congress. They also illustrate to what extent hos- 
tile acts may be performed by a vigorous President in bringing 
about such a state of war, and how far operations may be con- 
ducted in the name of " defense." 

General Taylor had been sent, after the annexation of Texas, 
to occupy the disputed territory beyond the Nueces River, vrith 
inatmetions, however, — so the President said — "to abstain 
from all aggressive acts toward Mexico or Mexican citizens, and 
mt eirenniBtaaiMS. See the act in Annala of Cong., 15 Coag., 2 Seat., II, 
App., S523. 

utr. T. Timet Cvrrmt Eiit. Mag. VI, M. "Beeauso HubmBrinea are in 
effect ontlawa when used aa the QeTman submarines have been used agalnft 
merehant ahipping, it is impouible to defend ships against their attaeka 
as the law of nations has assumed tliat merehautmen would defend them- 
■elree agusst privateers or eruiseis, visible craft giving chase upon tiie 
open sea. It is common prudence in such circa tnatances, grim necesaitjr, in- 
deed, to endeavor to destroy them before the;' have shown their own in- 
tention. The; most be dealt with upon sight, if dealt with at all" Ad- 
dress to Congress, Apr. 2, 1917. MeKinlej, Collected Materiais for the Studg 
of the War (1st ed.), 13. 

u HcKinley, op. eit., 11. 
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to regard the relations between that Bepnblic and the United 
States as peaceful unless she should declare war or commit sets 
of hostility indicative of a state of war,"" President Polk, 
however, had also, in the fall of 1845, instructed Taylor that the 
crossing of the Del Norte by the Mexican army was to be regard- 
ed as an act of war, and in that event he should not wait to be 
attacked, but should attack first. Moreover, he was not only to 
drive the invaders back across the river, but he was vested with 
discretionary authority to pursue the Mexican army into Mexi- 
can territory, and to take Matamoras or any other post on that 
side of the river, with only the caution "not to penetrate any 
great distance into the interior of Mexican Territory." Like- 
wise Commodore Conner, commanding the American squadron 
LQ the Gulf of Mexico, was instructed in a similar event to block- 
ade all the Mexican ports on the Gulf, and to attack and take 
them if practicable, excepting only Tncatan and Tobaseo, which 
had been reported as against the threatened war with the Uni- 
ted States.*^ 

The President evidently held none of Jefferson's timid views 
with regard to the Executive's powers of defense. Polk expect- 
ed war, he was indeed fully determined on war, but meant that 
the war should be "defensive" on the part of the United States, 
He had no intention, however, of limitii^ such a war of defense 
to merely repelling invaders. Polk did make inquiry of one of 
his friends in Congress {Senator Bagby of Alabama) as to the 
necessity or propriety of calling Congress, in the event of a 
declaration of war or an invasion of Texas by Mexico, and was 
plainly relieved when the Senator gave it as his "clear opin- 
ion" that Congress should not be called.'* 

Having thus manipulated the situation so that actual hostil- 
ities were finally precipitated on the morning of April 25, Pre«- 
dent Polk thus summed up the situation in his message of May 
11, 1846: "After reiterated menaces, Mexico has passed the 
boundary of the United States, has invaded our territory, and 
shed American blood upon the American soil. She has pro- 
claimed that hostilities have commenced, and that the two na- 
tions are now at war. As war exists, and, notwithstanding all 

1* BidisrdMii, op. eU., IV, 441. 

•1 Diary of Jamet K. Polk, I, 9, 12. 

M/6W., 1, 13. 



.y Google 



72 WAB POWERS or THE EZECDTIVZ m UNITED STATES [72 

onr efforts to avoid it, exists b; the act of Mexico herself, we 
are called upon by every consideration of duty and patriotism 
to vindicate with decisioD the honor, the rights, and the interests 
of oar eonntry. , . In farther vindication of our rights and 
defense of our territory, I invoke the prompt action of Congress 
to recognize the existence of war, and to place at the disposition 
of the ExecotiTe the means of proaeeating the war with vigor, 
and thus hastening the restoration of peace." " 

Even before the President asked CongresB thns to "recognize 
the existence of war," his instmctions of the year before had 
been carried out, two battles had been fought," and the war 
was already being carried on — without any declaration or an* 
thorization by Ckmgress. In Congress, in fact, the Preddent's 
statement that "war exists by act of Mexico," and his conse- 
quent aseniDption that the war would be a "defensive" one, 
were not accepted without dispute. Senator Benton, for exam- 
ple, was willing to vote men and money for defense of American 
territory, but was not prepared to make aggressive war on Mex- 
ico. He left it to be inferred that he did not think the territory 
of the United States extended west of the Nueces Biver, and 
therefore he had not approved Taylor's occupation of the re- 
gion,** 

Mr. Morehead (of Kentucky) denied that war could exist 
without some prior acUon on the part of Congress. "If war does 
now exist," he said, " — if the people of the United States now 
find themselves in a state of war with Mexico, it ia a war which 
has not been brought about or declared by the legislative de- 
partment of the United States, to which constitationally the pow- 
er of declaring war belongs. The President of the United States 
has no constitutional power to involve the nation in war. But 
if war does exist at this time between the United States and 
Mexico, it may follow that the President of the United States 
may involve the country in war without the assent of the legis- 

» Biehudaon, op. «tt ., IV, M2, 443. 

M Palo Alto and BeMca de la Palma, on Uay 8 uid 9, respectiyelj. 

« Diary of Jomet E. PoOe, I, 390. Benton also suggcrted that a peace- 
able adjustment tni^t be h«d, ref erring to the proelamation of the Preei- 
dest ad Merim of Mexico denying hie own right to declare war but leav- 
ing it to tlw eonci^ratioa of the Mwiwui Congreae. See Benton's Abridg- 
mmt of the DeitUtt of Ccngrttt, XV, 4W. 
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lative department of the Government."** Mr. Archer (of Vir- 
ginia] likewise declared that the intervention of Congress was 
absolutely indiqtQwable to constitute war, that the existence of 
hostilities on one of the frontiers of the United States did not 
necessarily pnt ns in a state of war with a foreign power ; that 
the President's statement could not alone be accepted as indicat- 
ing a state of war, since an investigation might show the state 
of things on the Bio Grande to be misunderstood and the Mexican 
anthorities to have acted justifiably; that if the President's 
statement were to be accepted as a legal and constitational ac- 
ceptation of a state of war, then the officers and men on the Rio 
Grande m^fat involve the country in war at their pleasure.*' 

The most vigorooa assailant of the President 'a declaration was 
Calhoun, who insisted that ' ' in the sense of the Constitution war 
could be declared only by Congress," that only through its au- 
thority could the state of things called "war" be announced to 
the country and the world. "War must be made," he said, "by 
the sovereign authority, which in this case, were the Mexican 
Congress, on the one si^e, and the American Congress, on the 
other. The President of Mexico could not make war. It cottld 
be done only by the two countries. Even if the two Presidents 
had declared war, the nations could disavow the act. " He de- 
clared it was "monstrous" that he should be asked to affirm 
"that a local rencontre, not authorized by the act of either Gov- 
ernment, constituted a stat« of war between the Government of 
Mexico and the Government of the United States — to say that, 
by a certain military movement of General Taylor and General 
Arista, every citizen of the United States was made the enemy 
of every man in Mexico. . . It stripped Congress of the 
power of wmlring war; and, what was more and worse, it gave 
that power to every officer, nay, to every subaltern commanding 
a corporal's guard." " 

The President was, of course, not lacking in supporters, 
arncmg them General Cass, who took direct issue with Calhoim. 
"There can be no hostilities undertaken by a government," he 
said, "whieh do not constitute a state of war. War is a fact, 
created by an e£Fort made by one nation to injure another. One 

** Benton 'b Debates, XV, 48B, 492. 
MTMd., 4,69, iW. 
**lhid., 401, 4B7, SOO. 
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party may make a war, though it requires two parties to make a 
peace. " While admitting that Congress alone has a right to de- 
clare war, and that "no authority but Goi^ress can commence 
an aggresBive war," yet he asserted that another country "can 
commence a war against ns without the co-operation of Con- 
gress," that it can, "at its pleasure, terminate the relations of 
peace with us, and substitute for these the relations of war, with 
their legitimate consequences. War may be commenced with or 
without a previous declaration. It may be commenced by a 
manifesto announcing the fact to the world, or by hostile attacks 
by land or sea. ' ' Whether or not the disputed territory right- 
fully belonged to the United States or to Mexico made no differ- 
ence, in the opinion of Cass. The ultimate claim to the country 
was a matter for diplomatic adjustment, but the United States 
was meanwhile in possession, and any attempt to dislodge her 
forces was an act of aggression and an act of war. Hence be 
argued that the war became for the United States one of 
defense." 

Under the stress of the patriotic feelings aroused by Uie shed- 
ding of American blood, and under the plea that the war was 
strictly one of defense. Congress sustained the President, rec- 
ognized a state of war as already existing by act of Mexico, and 
authorized the carrying on of hostilities.'* The House of Bep- 

I resentatives, about two years later, passed a resolution "that the 
war was unnecessarily and unconstitutionally begun by the 

I President of the United States." " 

Lincoln's proclamation of blockade of the Southern ports in 

'April, 1861, again raised the question of the President's power 
to recognize the existence of a state of war without a declaration 
by Congress. The situation was all the more peculiar, in that 
this was not a foreign war, but an iosarrection, and therefore a 
blockade of the Southern ports was really a blockade of the na- 
tion's own porta, something unknown to international law. 
Nevertheless, the Supreme Court, in the decision of the Prize 

■E Benton's Debate*, XV, 603, 504. 

MAet of MS7 13, 1846. B Stat, at L., 0. 

*i See amendin«iitl of Mr. Ashmun to rceolntion of thanks to Oeu. Tay- 
lor, adopted Jan. 3, 1848. On Feb. 14, 1848, the House Ubled a motion to 
expnnge thu amendment from the Jonmal Cong. Globe, 30 Cong., 1 Seas., 
96, 343-344. 



.y Google 



7§] POWXB or DEFSNBE 75 

Cases alread; referred to, sustained the validity of the Presi- 
dent's action, and asserted his right to recagaizs a state of war 
as already existing, and to take measures of defense in advance 
of Congressional aathority. "A civil war is never Bolemnly, de- 
clared," said the Court, "it becomes such by its aooidenta — the 
number, power, and o^anizatioD of the persons who originate 
and carry it on. . . As a civil war is never publicly pro- 
claimed eo nomine against insurgents, its actual existence is a 
fact in onr domestic history which the Coort is bound to notice 
and to know. The true test of its existence . . . may be 
thus Bummarily stated : When the regular course of justice is 
interrupted by revolt, rebellion, or insorreotion, so that the 
Courts of Justice cannot be kept open, civil war exisbs and hostil- 
ities may be prosecuted on the same footing as if those opposing 
the Government were foreign enemies invading the land." The 
Court held that the question of fact as to when an insurrection 
has reached such alarming proportions as to be called a war and 
the insurgents to be accorded the character of belligerents, is a 
question to be deci ded by the Pi-pni/ipTit in-hwi capacity as Com- 
mander-in-Chi€fr The Court would be governed by the decisions 
and acts of the political department to which tiie power was en- 
trusted. "The proclamation of blockade," said the Court, ' 
itself official and condnsive evidence to the Court that t 
of war existed which demanded and autfaorieed a recourse to\{ 
such a measure under the circumstances peculiar to the case." ' 
The Court thus in effect held that, while the existence of a state^l 
of war was necessary to the validity of a blockade, the fact that i 
a blockade bad been proclaimed was proof that a state of war 
existed; and the President having authority to proclaim the 
blockade, was thereby empowered to declare the existence of a | 
war, and bind the Court and the country to his declaration. 

Four justices, including Chief-Justice Taney, dissented 
rigorously from this opinion. They ai^ued that, altho Con- 
gress had conferred upon the President authority to meet sud- 
den emergencies — to repel invasidOs and suppress insurrec- 
tiona — that authority did not invest him with the war power. 
If so, they maintained, then we are in a state of war every time 
a military force is called out, "for the nature of the power can- 

mFHm CttiM, 2 Blaek, «3G, 060, W7, 870 (18flS). 
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Dot depend upon the nomben ealled ont.*' "The Acts of 1795 
and 1807," they said, "did not, and could not onder the Consti- 
tution, confer on the President the power of declaring var 
against a State of this Union, or of deciding that war existed. . . 
This great power is reserved to the legislative department by 
the express words of the Constitution, and cannot be delegated 
or surrendered to the Executive." The minority held, there- 
fore, that if the insurrection were to be placed on the footing 
of a war, within the meaning of the Constitution, and be accord- 
ed belligerent rights under international law, it must be recog- 
nized or declared as a war by the war making power of the Gov- 
ernment, that is, by Congress. "There is no difference in this 
respect," said the justices, "between a civil and a public war."** 

Such an eminent authority as Professor Willoughby is inclin- 
ed to agree with the minority rather than with the majority of 
the Court. He says that while all nations have the power and 
right, in case of a civil contest in another State, to detennine 
whether the struggle is ta be treated as a war and the eontestanta 
as belligerents, yet the State eoncemed is not bound by such 
action and may continue to treat the insurgents as rebels. There- 
fore, he says, "it would seem that, in the United States, from tike 
constitutional viewpoint, it should lie with the war-declaring 
power, that is, with Congress, to determine when the civil strug- 
gle should be recc^nized as a war. ' ' *• 

Whether or not we agree with Professor Willoughby and the 
minority of the Court as presenting the most logical argument 
from a strictly constitutional standpoint, the decision of the 
majority stands as law in the United States, aa it also represents 
the more practical point of view. The Constitution, made as it 
was by practical men who had just eme^ed from a long, hard 
stm^le of defense, must be construed as giving the power to 
take measures for defense as quickly as those measores may be 
needed. While the decision of the Court in this case upheld 
particularly the President's power to recognize an insurrection 
as s "state of war" and undertake the necessary defensive meas- 
ures in that case without authority from Ccoigress, the principle 
has also been held to apply to foreign wars as weU. "In fact," 
says one authority, "according to the terms of the judicial de- 
\ **rrit« Caiea, 2 Black, «S8-«60, SM-61>3. 

•B Willoa^t^, ComMOMomI Lam, II, 797. 
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eision jnst cited, a President who conducts affairs with a foreign 
power, 8o as skillfolly to lead it to attack the United States, can 
alwaya engage the action of the country and inaugurate defen- 
sive war. In a word, his remaining on the defensive is all that 
is required to authorize him to act."** 

It has been noted how the power of defense has been assomed 
and asserted by the Executive, in varying degree, as a necessary 
and inherent function of his office. The law and practise are 
thus in accord as to the nature and location of the power. With 
r^ard to the extent to which the President may constitutionally 
exercise this power of defense, Professor Corwin draws an 
analogy between this Presidential power and the right of a state 
under international law to self-preservation, and concludes that 
while the power is theoretically reserved for "grave and sud- 
den emergencies," in practise it is limited only by the "powers 
of C!ongre8S and public opinion."" 



«i Chunbrnii, TAe Egg<mtive Powar, 121-122. Cf. HcCI&in, Conttitutional 
Lam te the United Statet, IM; Behonler, CoMtUntionat BtuiiM, 13S; Ogg 
A Board, liaUtm<a QinemmmU and the World War, 102; Senate Docinnent 
No. S«, 54 Cong., 2 Sew., B. 

H The Preeidetit 'e Control o/ Foreign Selationi, IBS. 
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CHAPTER V 
POWERS WITH REGARD TO A DECLARATION OP WAR 

The OonstitQtion giives to GoJigress the power "to declare war, 
grant letters of marque and repriaal, and make mles concern- 
ing captures on land and water. ' ' ' Those functions were not 
granted to Congress as a matter of course, but only after much 
serious thought and discussion. The Congress under the Con- 
federation had the "sole and exclusive right and power of de- 
termining on peace and war;"* but the decision in the Con- 
vention of 1787 to create separate and distinct departments of 
government in pursuance of Montesquieu's theory of the sep- 
aration of powers, opened up anew the whole matter of the prop- 
ler functioning of each department, including the question of 
I the proper depository for the war-making functions. 

Hamilton had suggested, in his plan presented (juite early 
in the coarse of the Convention,' that the power o£ declaring 
war should be vested exclusively in the Senate,* bat the report 
of the Committee of Detail gave to the Legislatore as a whole 
the power "to make war,'" When this clause came up for 
consideration on Aogast 17, it became a subject for warm de- 
bate. Mr. Pinkney opposed vesting the power in the Legislature, 
whose proceedings he said were too slow ; the House of Represen- 
tatives he thought too numerous a body for such deliberations; 
and hence he agreed with Hamilton that the Senate was the best 
depository.' Mr. Butler thought the objections against the L^- 

1 Art. I, 8m, 8, CI. 11. 

tArtidet of Confederation, Art IX, in Haedonald '9 DoMmentarjf 
Bouroe-Book of Amerieim Bittory, 190. 

■ JuiiB 18. 

« Mamon't Journal (Hunt ed.}, I, 103. 
« Ibid., U, 88. 

■ Pinknej bad earlier in the Convention (June 1) eipressed his fear of 
extending the "powerH of peace and war" to the Executive, which he said 
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islature would operate in great degree also against the Senate, 
and favored vesting the power in the President, "who will have 
all the requisite quaUtiea and will not make war but when the 
nation will snpport it." Mr. Sherman, on the other hand, 
thought the Executive should not be able to commence war ; and 
Mr. Gerry "never expected to hear in a republic a> motion to 
empower the Executive alone to declare war. ' ' Mr. Mason like* 
wise thought the Executive was not safely to be trusted with 
the war power, nor was the Senate in his opinion so constructed 
as to be entitled to it. "He was for dogging rather than fa- 
cilitating war ; but for facilitating peace. " As a final conclusion, 
the word "declare" was substituted for the word "make," and 
the power "to declare war" was entrusted to the Legislative 
body.' 

It seemed evident to the makers of the Constitution that a 
power involving gaeh tremendous consequences must in a repre- 
sentative government rest with the body moat directly repre- 
sentative of the people. To vest the power of declaring war in 
the Executive savored too much of monarchy and of old-world 
institutions. Few have disputed the wisdom of that theory, few 
would do so today. Nevertheless, such an intense American as 
John Quincy Adams, spoke in 1817 of the provision which con- 
fers upon the legislative the power of declaring war as "that 
error in the Constitution" and a piece of "clumsy political ma- 
chinery." He thought that, in the theory of government ac- , 
cording to Montesquieu and Rousseau, the power of declaring ^ 
war is "strictly an Executive act."' 

It is believed that a brief examination will show, that tho the , 
power to begin war through a formal declaration is clearly and 
definitely granied to Congress, the President is by no meanS;' 
exclndcd from all share in such declaration, A declaration of 
war is a simple legislative act, going through the same proced- 
ure as any other legislative measure, and requiring no extraor- 
dinary majority for its passage.' The President has therefore 

would render the Executive a "DtDi]arch7 of the .worst kind, to wit, an 
elective one." Jfoduon'* Jownol (Hunt ed.], II, it. 

<For the debate on thia entire proposition, eee Ibid,, II, 187-1S9; T$i- 
nnd'a Beeordi of the FedenA Oanvmlton, II, 31S-S20. 

• Jfemotr* of John Qviacy Adama, ZV, 32; but of. XII, SI. 

*It U rather eurioua to note that Jeffenon ma for a time under tbe 
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all the ri^ta and powers in comieetion with a declaration of ji' 
war that he has with r^ard to matters of ordinary legislation, 'j 
Judge Baldwin'" remarks that there may be said to be three 
stages in a declaration of war: (1) Doings of the President in 
informing Congress of the state of relations with the Power 
against which war may be declared ; (2) doings of Congress in 
making the declaration ; and (3) approval of the declaration by 
the President. 

In the first place, then, the President, under the coostitational 
provision reqairing that he "shall from time to time give to ~^ 
the Congress information of the state of the Union, and recom- 
mend to their consideration such measnres as he shall jadge 
necessary and expedient,"" is emjtowered to recommend... i^ ;i' 
declaration, -of war, first communieating to Congress the facts 
and circomstances that in his opinion call for sach declaration. 
The President, through this power of giving information to 
Congress and of recommending measnres to be taken, may large- i'^ 
ly influence that body in detennining upon war or peace. He 
may withhold certain infonnation, the diaclosore of which would 
vitally affect the action of Congress. He may, if he is desirous 
of war, reveal only such information as will tend to inflama . ' 
cto^pressional opinion, or he may select a.JUoment for his dig- 
clQsnreB and recommendations when opinion is excited and ready 
to hear the worst. 

Thus JefFerson charged that President Adams "kept out of 
sight in his speech" (of May 16, 1797) " Spanish protests and 
demands, and "thereby left it to be imagined that France ia the 
only power of whom we are in danger ; ' ' that the Executive had 
war in contemplation, with the expectation that the legislature 
"might catch the flame;" that the convocation of Congress" 

Impnaaioii thAt ft two-third* tnajoritj ms Mquired to ptua a deelkration of 
war. He later admitted his erroT on this point WritiuBi of HTufmoM Jef- 
ferton, VII, EEO, 2Zi, 243-244. The New York raUfying eoDvention of 
1788 proposed an amendment requiring a two-tliirds Diajorit7 of each honse 
to declare war, and a similar amendment wu proposed b; the Hartford 
Conrention in 1814, neither of whleli Teeeired any eeriona conadderatian. 
8w Ti^ FedemUit (Ford ed.). Appendix, 043, 089. 

»a E. Baldwin, "The Hiareottiie President in a Dedaration of War, " 
Am. Jow. Int. Lam, XII, 1-14. 

11 Art. n, Bee. 3. 

11 Blehardson, Mtttaget *md Paptn of tlte FreMtmU, I, 233-230. 

"Congress had been sammoned to meet in apeeial session Ma; 15, 1797. 
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was in f&ct only "an experiment on the temper of the Nation, 
to see if it was in unison. ' ' ^* Both Jefferson and Madison charg- 
ed that the X Y Z correBpondenee was laid before Congress for 
the particular purpose of arousing the war temper of that body 
and of the countiy. In his message of Mareh 19, 1798," the 
President, without revealing the content of the famous despatch- 
es, spoke pessimistically about the accomplishments of the mis- 
sion to France, urged the adoption of defensive measures, and 
annonneed the action he himself proposed to take. Beferring to 
this message, Madison wrote : ' ' The Constitution supposes, what 
lie History of all QoYemments demonstrates, that the Executive 
is the branch of power most interested in war, and most prone 
to it. It has accordingly with studied care, vested the question 
of war in the Legislature, But the Doctrines lately advanced " 
strike at the root of all these provisions and will depoait>the 
peace of the Country in that Department which the Constitu- 
tion distrusts as most ready without cause to renounce it. For if \ 
the opinion of the President,'^ not the facts and proo& them- 
selves, are to sway the judgment of Congress in declaring war, 
... it is evident that the people are cheated out of the best 
ingredients in their Qovemment, the safeguards of peace which 
is the greatest of their blessings. " ^* 

Madison was equally vigorous in referring to the actual revela- 
tion of the famous papers. "It is easy to foresee," he wrote, 
"the zeal and plausibility with which this part of the despatch- 
es will be inculcated, not only for the general purpose of en- 
forcing the war measures of the Executive, but for the particu- 

1* WnXi^gi of Thomat Jgffar*on, VII, 126, 138-139, 148, 148'14». 

It BichordBon, op. cit., I, 2Q4-S6S. 

^■HftdiMm eridentl; refera here to the propoMd meaaureB of defeUEO, 
eepMiallr the umOTuievment of Adams thst armed merchantmen of the 
United States would now be permitted to aei\, whereas before Uie collec- 
tors had iutruetiouH to hold such vessels in port. See Bichardson, op. eit., 
I, US; also titpra, 67-68. 

>* Adams bad eipresed his opinion, formed from an examination of the 
eorrespondenee, that the objects of the mission to France could not be 
aeeomplisbed "on terms compatible with the Bafet7, the honor, or the es- 
■ential interests of the nation," and that the nation should prepare for 
defense. Bichardson, op. eit., I, 264. It should be remembered that the 
eoirespondence had not jet been laid before Congress. 

!■ Wntingt of Jome* UadiKM, TL, 312-313. 
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lar purpose of diverting the public attention from the mor« im- 
portant part, which ahowB the speech and conduct of the Presi- 
dent to be now the great obstacle to accommodation. . . The 
readiness with which the papers were oommonicated and the 
quarter proposing the call for them,^* would be entitled to praise 
if a mass of other cireumHtances did not force a belief that the 
view in both was more to inflame than to inform the public 

A study of the debates in Congress shows that Jefferson and 
Madison were not alone in their contention that the President 
was manipulating the situation and molding Congress to war. 
Mr. LiTingHton suggested that since, Congress had been practical- 
ly called upon to decide between peace and war, it was entitled to 
see. the whole correspondence. "The right to judge what it was 
proper to publish in consideration of the public safety and in- 
terest, should not be transferred to the President, as he mi^t 
withhold such parts of the papers as might prevent a correct 
judgment being formed upon them. ' ' " Mr. Qallatin had op- 
posed the call for the papers and favored going ahead at once 
to determine on peace or war, since, as he said, "if it had first 
been determined to call for further information, how did he 
know that it would be given, or, if given, whether it would be in 
a mutilated state, rather than which he would choose to act with- 
out it upon the Message of the President alone. . . It was tme, 
when the eoncessions were made known, it was possible that he 
might difFer in opinion from the President as to their reasonable- 
ness ; but this House has no control over the President in this 
respect. Therefore, the information which he has given to the 
House is sufficient for them ; and they ought now to say whether 
they wiU go to war or remain in peace. ' ' ** Many members ex- 
pressed their belief that the President 'a message was tantamount 
to a declaration of war against France." 

IB The X T Z eoirespondenee was anbmitted to ConpvM April 3, 179S, 
in r««pai)M to a rMolation of the Houm calling for the same, paoced April 
8. Bee Amuil* of Cong-, Cong., JI, 1370, 1371. 

10 WrUingg of Jamai Maditon, VI, 318; ef. WriUngt of TJtomoi Jeffer- 
MM, Tn, 236-236. 

ti AnnaJt of Cong., fi Cong., II, 13S9. 

"Ibid., 13fi3. 

** Bee, for example, the remarka of Giles and GWlatin. AnnaU of Cong., 
S Cong., II, 1323, 13S4. 
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In fact, the messages and actions of the President were con- 
sidered as so inflammatory of the war passions, that Mr. Spring 
of Maryland, in order to counteract that effect, proposed a reso- 
lotion "that it is not expedient for the United States to resort 
to war against the Kepablic of France."** Such « negative 
resolution was very unusual, and its propriety was stroi^ly ques- 
tioned, both in Congress and out.** Madison admitted that it 
was "in ordinary cases . . . certainly ineligible," but he 
thought that cases might obviously arise for which it was prop- 
er: "1. Where nothing less than a declaration of pacific in- 
tentions from the department entrusted with the power of war, 
will quiet the apprehensions of the constituent body, or remove 
an uncertainty which subjects one part of them to the ^teculat- 
ing arts of another ; 2. where it may be a necessary antidote to 
the hostile measures or language of the Executive Depart- 
ment . . . ; 3. where public measures or appearances may mis- 
lead another nation into distrust of the real object of them, the 
error ought to be corrected; and in onr Qovemment where the 
question of peace or war lies with Congress, a satisfactory ex- 
planation cannot issue from any other Department. ' ' *■ Madison 
and a large nnmber in Congress were convinced that an obvious 
case had arisen, that the President was deliberately trying to 
lead Congress into a declaration of war. 

Whatever the truth in these chai^^ against Adama, the above- 
mentioned resolntion failed of passage, and it is clear that when 
the crisis was at its height in 1798, the President had brought 
matters to a point where "both Houses were safely committed to 
any.policy of vigor which he would recommend."*^ The senti- 
ment of Congress was perhaps best expressed by Mr. Otis when 
he said that "the President having declared his opinion that 
there is no hope of saccess from that misaion, he wished for noth- 
ing further to convince him of the propriety of going into the 
different defensive measures proposed. ' ' *' Under the Presi- 
dent 's leadership, therefore, acts of hostility were authorized,** 

H^^MMiIf of Cong., S Cong., II, 1310. 
M Sm th« d(ib«t« on the resolution. Ibid., 1319-1367. 
M WHtiiigt of Jimet MadUon, VI, 317-318. 
*T BHMtt, Tkt FedenOUt 8^t»m, S87. 
(■.diMoIt of Cong., 5 Con^., n, 1370. 

MAeta of Maj S8 end Jnlj B, 1798. Ihii., S Cong., ni, App., 3733, 
S7H. 
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and for more than two years a "limited or imperfect war" waa 
carried on.*" Even ho, peace was undoubtedly '-the first 
object of the nation," as Jefferson had grudgingly acknowledg- 
ed," no formal declaration was asked for or made, and Adams is 
generally credited with having "probably aaved the country 
.from war and from internal dissensions. " '* Certainly there 
Was not a moment during his entire administration when Adams, 
py a word, might not have aecnred from Congress a declaration 
pf war. He refrained from speaking the word, and a diaastroos 
frar waa avoided. 

President Jefferson was also able to prevent a declaration of 
war during his administration, tho under somewhat different 
circumstances. The long series of incidents arising from 
the strained relations with Qreat Britain had culminated on 
Jone 22, 1S07, in the attack of the Leopard upon the Chesapeake. 
The country was aroused as it had not been since the battle of 
Lexington." "Never," says an eminent historian, "had a more 
joat cause for war been given to any people. Never had a people 
called more loudly for war." •• 

Jefferson believed that it waa strictly within the province of 
Congress to determine whether the outrage was a proper cause 
of war, and that the Executive should be careful not to perform 
any act that would commit Congress to ar particular course. He 
might therefore have summoned Congress at once to meet in 
special session to consider the extraordinary situation that had 
arisen. Jefferson and his Cabinet knew, however, that were 
Congress to meet while the excitement was at its height, it would 
be difficult to prevent an immediate declaration of war, or at 
least some action that wonld hopelessly embarrass the negotiatiooa 
about to begin at London. He hoped that a delay would bring 
cooler counsels and some chance for adjustment, that, "having 
taught so many useful lessons to Europe, we may . . . add 
that of showing them that there are peacable means of repress- 
ing injustice, by making it to the interest of the aggressor to do 

w Bai V. TiTigy, 4 DalL, 37 (1800) ; Ora]/ v. Vnited States, 81 Ct of CI., 
340 (1886), in Seott'a Ca*e» on Intemationat Late, 452. 
*i WHtiitgi, VII, 149. 

II Bassett, op. ait., 251 ; ef. also Bascom, Growth of tf ationoltly, 20. 
" Writing* of Thoma* Jefferttm, IX, 105. 
** MeMaater, Bittory of tbt People of the United State*, III, 262. 
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what is just, and abstain from future wrong." " He therefore 
issued a proclamation setting forth the grievances of the United 
States and declaring the ports closed to the armed ships of Eng- 
land ;" but, under the pretence that Washington was too sickly 
a place for Congress to come to in the summer, its date for as- 
sembling was fixed at October 26.'' 

The delay proved useful. The British government sent a 
minister to adjust the Chesapeake affair, recalled the Admiral 
who gave the order for the attack, and disavowed his act.^ Thus 
Jefferson, if he did not succeed in finally averting a war with 
Great Britain, at least, by refusing to smnmon Congress at the 
moment of excitement, delayed the war for several years. 

President Madison aroused the war passion of Congress in 
1812 by submitting to it the "Henry correspondence," which 
aimed to show that Great Britain was attempting to sever the 
New England states from the Union.*' The British Government 
denied any connection with tiie Henry mission; no evidence was 
produced to show that the New England states had contemplated 
any plan of secession ; and the Federalists charged that the en- 
tire affair had been trumped up by Madison in order to augment 
the feeling for war, evidence being produced to show that the 
President had paid $50,000 for the papers.*" Madison, however, 
was slow in taking advantage of the war passion he had thus 
aroused. Congress, now thoroly in favor of war, fumed and fret- 
ted at the delay, bat hesitated to act without a recommendation 
from the President. Finally, a delegation from Congress, headed 
by Clay, waited upon the President and declared the readiness 
of the majority in Congress to vote the war, if reconuuended.** 

M Writingt, IX, 87-86. 

w Bichordion, op. oit., I, 422. 

» Ibid., 424. 

» HcMaator, op. oit., Ill, 263, £09-270. 

**For the Henry correBpoudeuce, see Anitalt of Cong,, 12 Cong., I, 1162- 
1181; for HadiBon's message, Bichardson, op. oit., I, 498. 

" Updyke, DipUmacn of the War of ISit, 126-127. 

«i Writing* of Jame» Madiaon, VIII, 192, n; Joeeph Qtde'B aeeoimt in 
Am. Hist. Rev., XIII, 309; of. also Beeoants in Hildreth, Eittory of the 
United atatet, VI, 298; VonHoUt, CoiuttiutioniU and Fotitioal Hittory of 
the United Statei, I, 230; McMaater, op. oit.. Ill, 448 — aU to the effect 
that Madison was promised a renomiuBtion if he woold Mud CoDgieaa a war 
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Thereupon Madison sent a special mesaa^ June 1, 1812, recom- 
mendii^ war/* to which Congress responded by paasing the dec- 
laration on June 18. 

The significance of this is not ao mach in the apparent domina- 
tion of the President by the majority element in Congress, as in 
the fact that Congress, even tho fully convinced of the necessity 
for war and fully determined upon such action, yet found itself 
unwilling to act without first securing the recommendation of 
the President. Had the President been less hasty in passing 
ju<^ment upon, and -submitting to Congress, the Henry corres- 
pondence, the authenticity of which had at least not been thoroly 
established ; had he delayed his war message a little longer, the 
new conciliatory attitude of the British Govemment might have 
been met and the war of 1812 very likely altogether averted. 
These are the facts that John Adams probably had in mind when 
he wrote in 1815: "Mr. Madison's administration has proved 
great points, long disputed in Europe and America. 

1. He has proved that an administration onder our present 
Constitution can declare war. 

2. That it can make peace. . ." <* 

President Polk came into office in 1845 with the avowed par- 
pose of acquiring California and, later, also New Mexico. He 
tried first to secure them peacefully by purchase, and for that 
purpose sought an appropriation of a million dollars from Con- 
gress, concealing the real object tinder the euphemistic phrases 
of "effecting an adjustment of our differences with Mexico," 
and "the condosion of a Treaty of boundary."" Failing in 
this, Polk, as early as February, 1846, declared himself in favor 
of "strong measures" against Mexico, and from that time was 
steadily determined on war.** The sending of a war message 
was postponed, however, partly because of the unsettled state of 
the negotiations with Qreat Britain over the Or^on question, 
but probably rather because Polk was seeking something that 
might serve as a plausible cause for war, 

** Writing*, Till, 102-200; Kefaardaoii, op. alt., I, 4»B-505. 

*■ Life mtd Work* of Jolun Adamt, X, 167.168. 

MHcHuter, op. cit., Til, 432, 436; Beeves, Amerioan Diplowioc^ w«d«r 
Tyt«r Md FoOc, 272; Dtarg of Jama K. PoOe, I, 34-3S, 303, 306-308, 310- 
313, 317. 

MBeevea, op. eit.. tSi, 287, 288, 2»4; BhodM, Sitorieat Bmojw, 211; 
Dtary of Jamea K. Foltc, I, 238-234, 3I», 337, 343. 
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Certain snndry claims of American citizens upon Mexico had 
been a matter of difficulty and negotiation between the two gov- 
ermaents since 1836,** and were still largely misettled. The 
President now hit upon these claims as the "aggravated wrongs" 
which should be the basis for the complaints against Mexico/^ 
altho "many of the claims were exorbitant and some of them 
fraudulent."^ Meanwhile, General Taylor had been sent to 
occupy the disputed territory beyond the Nueces BiTer, had ad- 
vanced to a poeitioQ opposite Matamoras where a strong Mexi- 
can force was located, and Polk seemed to tbink there was some 
hope of a collision in the near fntnre,*' which would give him 
more satisfactory ground for his war message. 

For some time, however, no hoetilitiea occurred, the President 
became impatient of delay, and on May 9 the Cabinet agreed that 
a message recommending war should be prepared and submitted 
by the following Tuesday (May 12), whether the Mexican forces 
had committed any act of hostility against Tt^lor or not. Bu- 
chanan, the Secretary of State, had already drawn up a state- 
ment of the causes of complaint, the President had decided to 
substitute practically the precise language he himself bad used 
in dealing with the Mexican claims in his tunntl message of the 
year before, when suddenly the situation was changed by the re- 
ceipt of news that same evening from Taylor that the Mexicans 
had attacked and hostilities had b^un. The Cabinet was immed- 
iately summoned again, and it was agreed that a message should 
be sent recommending "vigorous and prompt measures to enable 
the Executive to prosecute the war." •• 

Polk's opportunity had come. He recognized that "public ex- 
citement in and out of Congress was very naturally very great;" 
unlike Jefferson, he determined to play upon that feelii^, so he 
spent Sunday in writing his message, and on Monday, May 11, 
it was submitted to Congress. There was now no mention of the 
long-unsettled claims as the "a^ravated wrongs" borne by the 
United States ; the entire emphasis was laid on the fact that the 
Mexicans had attacked American forces and shed American blood 

M Beerea, op. d(., 76, 86, 93, 96, 107-108. 
4TlNary of Jowies K. Polk, I, 363, 377, 382. 
«■ Beerea, op. ett., 86. 

MZNory of Jama E. Polk, I, 380 (H*r 6, 1S46). 
•<> Ibid., 3S4-38«. 
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on American soil, and that since war had thus been be^un by 
Mexico, the issue must be accepted and liostilitiea carried on with 
vigor." 

In epite of the fact, that there had been, and still was, bitter 
opposition in Congress to a war with Mexico,'* the President's . 
message was quickly responded to. In two hours, of which time 
one and a half hours were occupied in reading the documents ac- 
companying the President's message, the House of Representa- 
tives passed the bill recitii^ that war existed by act of Mexico 
and providing for the support of hostilities.'' The Senate could 
not be hurried quite so rapidly, but by evening of the next day 
(May 12), it had also given its sanction; and the President's ac- 
tions were sustained. 

Whether or not Congress would have sustained the President 
and authorized hostilities, had not the news from Taylor changed 
the situation from an admitted war of aggression to an osten- 
sible war of defense, it is impossible to say with any degree of 
certainty. Certainly, as Beeves su^ests, "Taylor's skirmish 
with the Mexicans was as occurrence that saved Polk from a 
dangerous situation."** Nevertheless, Polk had been able to so 
handle matters as to make an armed collision almost inevitable, 
~. and he took advantage of the excitement thus aroosed to secure 
from an unwillitig Congress a strong backing for his war policy. 
His actions, says Rhodes, "illustrate the power inherent in the 
executive office. ' ' '' Certainly, but for the action of the President, 
the war would not have been sanctioned by Congress ; because of 
the action of the President, the war was sanctioned, and the 
objects sought by the President were obtained. 

Had President Grant been eager for w&r with Great Britain, 
a mere message and recommendation from him to that effect 
would undoubtedly have brought on such a conflict. The unani- 
mous passage by the House of Representatives in 1866 of a bill 
modifying the neutrality laws in such a way as to permit the 

ei BichardBon, op. cit., IV, 437-443. 

" A. motion in the House of BepretentativeB for a fonnal declaration of 
war was rejected by a large majority. Cong. Globe, 29 Cong., 1 SeM., 703, 
794. 

'3 Statement of Senator Benton. Diary of Janet K. Polk, I, 392. 

G< Beeves, op. cit., 296. 

'iSiitofical Eteayt, 212. 
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sale of war-sMps and mnnitions to other powers -^ the sympathy 
and snpport given to the Fenian movement aginst Canada; the 
resolution proposed in the Senate in 1867 for the recognition to 
Abyssinia during its war with Great Britain of the same rights 
which Great Britain had recognized to the Confederacy;'^ the 
action of the Senate in 1869 in rejecting by a vote of 54-1 the 
treaty providing for a joint high commission to pass npon the 
claims of subjects of either government against the other ; ** 
speeches such as that of Senator Sumner delivered during the 
consideration of the above-mentioned treaty;" the angry and 
excited discussion in the press of the two countries — these vari- 
ous incidents showed that the bitter feeling aroused against Great 
Britain during the Civil War had assumed hostile form;*" that, 
as an eminent authority has expressed it, "in the opinion of the 
majority, the country had just cause for war in the escape of the 
Alabama and the Florida. ' '" 

The President and his wise Secretary of State, Hamilton Fish, 
chose to disregard this sentiment of the country and of Congress 
for an unyielding and belligerent attitude towards Great Britain. 
On the other hand, the two points in the American case which 
had given special offense to the British were allowed to recede 
into the background, if not conceded altogether,** negotiations 
were pei^tently carried on for the arbitration of the Alabama 
and Florida claims, and the peace was preserved. 

President Cleveland, on the other hand, very nearly precipita- 
ted war with England, when in his special message of December 
17, 1895," he made his strong declaration with regard to the 
Venezaelan boundary situation. The President stated that arbl- 

» Cong. Olobe, 30 Cong., 1 Besa., Pt. V, 41M, 4107. See See. 10, which 
was the addition. The debate on the bill shows that it waa aimed partica- 
larly at Great Britain. 

fibid., 40 Cong., 1 Bess., 810. 

I* 8m. Ex. Jour., iVII, 163. 

"■On AprU 13, 1889. Workt of Charlet Svmner, XIII, 53-93. 

*oCf. IhiBuing, Beeomtrw^ion: Political and Economia, 160-162. 

■1 Bhodes, flwtoricol Saayi, 21S-219. 

«> These were the claim that wrong had been done to the United States 
by the recognition of the Confederates aa belligerents, and the demand for 
MHnpensation for "national" or "indirect" losses. See Dunning, op. cit., 
167. 

II Biehardaon, op. cit., IX, 655-658. 
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tratioD had been declined by Great Britain, and proposed an 
independent inqoiry and report by a strictly American conuniB- 
sion. "When snch report is made and accepted," he said, "it 
will, in my opinion, be the duty of the United States to resist 
by every means in it£ power, as a willfol affffression npon its 
rights and interests, the appropriation by Oreat Britain of any 
lands or the exercise of any goTcmmental jorisdiction over any 
territory which after investigation we have detennined of right 
belongs to Venezuela." •* The the country had up to this time 
been ignorant of the peremptory demands of the administration, 
and the message threatening war came therefore as sn nnexpect- 
ed shock;'* tho Congress and the President had heretofore 
quarreled over almost every question of consequence, Congress 
now sustained the President in his demands and passed almost 
without debate, the bill for the appointment of the conmussion 
asked for.** 

It is not important in this connection whether or not the Presi- 
dent had made a valid interpretation and a correct application 
of the Monroe Doctrine. The important thing to notice is that 
he had raised an issue which meant simply this, that if arbitra- 
tion were refused by Great Britain, the United States would mark 
the boundaries of one of her colonies and compel the mother- 
country to accept the limits so prescribed ; that a hostile Congress 
had accepted without question the issue so raised ; and that the 
President had diereby placed the United States and Great Brit- 
ain unexpectedly in a position where one or the other must open- 
ly recede from its announced intention, if a conflict was to be 
averted. A conflict was averted, but only by reason of England 's 
conciliatory agreement to arbitrate ; and it is worthy of note that, 
as one authority has expressed it, "only in the case where he 
(Cleveland) was led, by whatever influences, to offer a gross in- 
sult to Great Britain, such as would not have been borne for a 
moment by this country from any other without prompt resent- 
ment, did he receive the unanimous support of both houses." ** 

•4 BieliArdMn, op. oit., IX, SSS. 

MDeirejr, Jfatiottal Problem*, SOS; LfttwiA, From ItoMion lo Leader- 
tMp, 49. 

••C<wv. Becord. XXVIII, PL I (M Cong., 1 Sw*.), 234-235, 2M-2eBj 
Dewef, op. eit., 310. 

■rBnidford, The Leteon of Popular Bovernrnent, I, 3S8, n. Other av- 
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In the case of tlie difficalties with Spain over the Cuban qaes- 
tion, it has been said that "Presidents Cleveland and McEjnley 
kept the national legislature from a declaration of hoetilities for 
more than two years before final action was taken. " " It ia true 
that the temper of Congress was for war long before the Presi- 
dent was ready to recommend such a step ; it is likewise undoubt- 
edly tme that the President might have delayed such recommen- 
dation still longer, and possibly — almost certainly — have avert- 
ed war altogether. 

Congress in 1890 had, by concarrent resolution, requested the 
President "to invite from time to time, as fit occasions may arise, 
negotiations with any government with which the United States 
has or may have diplomatic relations, to the end that any differ- 
ences or disputes arising between the two governments which can- 
not be adjusted by diplomatic agency may be referred to arbitra- 
tion, and be peaceably adjusted by such means."'* In the spring 
of 1898 Spain had made several concescuons, which, according to 
eminmt authority, "fully covered" the expressed wishes of the 
United States for Cuba," and on March 31, she proposed arbitra- 
tion of the Maine controversy." General Woodford, the Amer- 
ican minister to Spain, eridentfy did not consider the mtnation 
hopeless, for he wrote : "I know that the Queen and her present 
ministry sincerely desire peace and that the Spanish people de- 
sire peace, and if you can still give me time and liber^ of action 
I will get for you the peace you desire 8o much and for which 
you have labored so hard;'"* and on April 10, in a peiBonal 
appeal to the President: "I hope that nothing will now be done 
to homiliate Spain, as I am satisfied that the present Government 
is going, and is loyally ready to go, as fast and as far as it 
can."" 

thoritiM Ht7 that PretideDt Olsveland, in this iuUuiM, TMomiuended "d«- 
muida Great Britain eoold hardly reg&id aa anTthing but unfriotidl]'." 
Ogg ft Beard, National 0o«an(invnto and thf World War, 102. 

m Toung, The Nev Amerioan Government and !(« Work, 87. 

<• Yale Sen., IX, 402. 

10 For these eoueeMioiu of Hareh 30, March 31, and April 9, see For. 
BaL 1898, 125, 762, 750; ef. alw Benton, IntemaHonca Law and Diplomacy 
of 1A« Bpanii\ AfMrtoati War, 83-91. 

» Benton, op. dt., SS. 

nror. B«Lli9S,7Z2. 

tiJMi, 747. 
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j But neither tiie aboTft-mentioned reeolntion of Congress, the 
.' overtures of Spain, the proffered mediation of the Powers,'* nor 
/ the pleading of the American minister, had any effect on the 
' President. No reply was made to the offer of arbitration/* and on 
; April 11, the message recommending war went to Congress, with 
' the usual and natural response. The vital question, says Benton, 
ia "whether the President did not yield prematurely and whether 
he had exhausted the resources of diplomacy ; " '' he answers 
that question by saying that in the opinion of nearly all writers 
on international law the particular form of intervention in 1898 
was "unfortunate, irregular, precipitate, and unjust to Spain."" 
The influence of President Wilson with regard to the events of 
the recent world war, and the readiness of Congress to follow 
■^^7^ his recommendations — to be a "peace Congress" when the 
"**^ President desired peace, to be a "war Congress" when the 
President recommended war — are too evident to require any ex- 
r tended comment. Altho basing his claim for re-election in 1916 
lai^ly on the ground that he had "kept us out of war," with the 
presumption that he would continue t« do so in the future, and 
carrying with him a Congress presumably committed to the same 
. policy; and oltho standing, as late as January, 1917, for 
■ "peace without victory," " President Wilson felt compelled by 
' the turn of events to recommend war upon Qermany in his ad- 
dress of April 2, a recommendation at once adopted by the 
' ' peace Congress ' ' with very little opposition.'* 

Altho the governments allied with Germany could with diffi- 
culty be distinguished in method and policy from the government 
of Germany — the Aostro-Hungarian government especially 
having openly avowed its endorsement of Germany's submarine 
policy, and its ambassador having been implicated in plots to des- 

T«On April 6, tba AmbasBadors of Qreat Britain, Qsnaanj, Austria, 
France, Italj, and Buwia, united in a peraonal app«al to President He- 
Kinle^ for a peaceful adjustment. Two days later, ereu stronger repre- 
sentations were made at Madrid, Benton, op. oit., 89'&0. 

TB President UcKinle}', in his message to Congress, dismissed Uiis offer 
of arbitration with these laoonie words: "I made no reply." 

n BentoD, op. eil., 95. 

TT nid., 108. 

T» Bee his address to the Senate, Jan. 22, 1S17. McBinlef, ColUetei Ua- 
teriaU /or tht .Study of the War (lat ed.), 9-11. 

T* Joint BoBolution of Apr. 6, 1917. Ihid., 137. 
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troy our factories — , the President was not at that time ready 
to make war apon any of tbem, beeaose, aa he said, "they have 
not made war upon us or challenged us to defend our right and 
our honor."" Congress therefore took no action towarda de- 
claring war against these countries. 

However, by December of the same year, President Wilson had 
discavered that "one very embarrassing obstacle that stands in 
our way is that we are at war with Germany, but not with her 
allies." He therefore recommended a declaration of a state of 
war with Austria-Hungary, that nation being "not her own mis- 
tress, but simply the vassal of the German Government. ' * The 
President admitted that the same logic would seem to demand a 
declaration of war also against Turkey and Bulgaria, since "they 
also ore the tools of Germany," but he declined to reconunend 
such action against these countries, because "they are mere 
tools, and do not yet stand in the direct path of our necessary ac- 
tion."*' In each case Congress followed the recommendation of i 
the President without question, declaring war upon Austria- ; 
Hungary,** and, despite some feeling that Turkey and Bulgaria f 
should have been included,** no declaration was ever mode against 
those countries.** 

These examples and incidents from the history of our own 
country illustrate clearly the very important position conceded 
to the President with regard to a declaration of war. They would 
seem to bear out the statement of one of our congressmen, when 

he said in a recent speech: " Histflix.^ha»8 — > tha t w hil »- 

Congress does possess that power (todee la ie wa r), in reiditr','ttR 
President exercises it. Coi^^ess has '^Iwnys ij'^i'ff'^ irir irhtn- 
the President d^ired war,-and Congrgs h as never attempted to 
declare war m^ess the PrwfifebS' Granted war. That was true of 
the war of 1812. It was true of the Mexican war. It was true 
of the Spanish-American war. It was true of this war. It will 

«* Addieu to Congress, Apr. 2, 1917. McEinley, op. oit., IS. 

•1 Address to Congress, Dec 4, 1917. N. Y. Time* Current Hitt. Mag., 
Vn, 66-67 (Jan., 1918). For further reasons whj Turkey and Bulgaria 
ware omitted, see ibid., li, 

«» Joint Besolution of Dec 7, 1617. Ibid., 69. 

■B Cf. anitude of Senator Lodge. Ibid., 75. 

«4 Diplomatic relations were broken off with Turkey, Apr. 20, 1917, Iwt 
the iuitiatiTe had been taken by that eonntiy; with Bulgaria relations were 
net eren severed during the entire course of the war. 
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probably be true of every war in which the nation engines Bo 
r long as the present method of declaring war continaes. ' ' ** 
" -' y The power of the President to recommeDd war and to com- 
/ monicate facta as a basia for anch reeommendatioa gives him also 
\ an opportunity to set forth the gronndB and to explain the pnr- 
^ .^^Kwes of the nation in entering upon war. Since the ratifica- 
tion of the Hague CoDvention of 1907, sneh a Btatement of rea- 
sons is required before the b^;inning of hostilities. These are the 
terms of the article in question: "The CoDtracttng Parties rec- 
(^nize that hostilities between them must not commence without 
a previous and nnequivocal warning, which shall take the form 
either of a declaration of war, giving reasons, or of an ultima- 
tom with a conditional declaration of war. " *" It would seem, 
from the language of the article, that the body in any country to 
which is entrusted the power of declaring the war was considered 
the proper body to specify the reasons for such declaration. 

As a matter of fact, the uniform practise in the United States 
has been otherwise. Even before the adoption of the Hague Con- 
vention, the President, in his messages to Congress recommend- 
ing war, has always stated what seemed to him to be the reason- 
able grounds for such action. There ia no doubt that Congress, 
under its power to pass the declaration, might likewise have ex- 
pressed its reasons,*' which might agree with those of the Presi- 
dent, or might differ, either wholly or in part; The President 

«« Congresanuui DilL Cmg. Beeord, 65 Cong., 3 Besa. (Jan. 21, 1B19J, 
18S4j Me alao an editori&l in The Satio», Har. 1, 1019; ef. Finl^ A San- 
doTMD, Tho Ameriean Exetmtive a*d ExtetUivt Method*, 280; Bryee, Amer- 
ican ConunoMBeaWt, I, 51; Bradford, The LeMott of Pop%iiar Governmmi, 
I, 3S»; Caae, Conttitutional Hittory of the VnUed State*, 232-E33; Young, 
The NeiD American Qovenanent and It* Work, 27; Sehouler, Coa*titiaional 
Stw^e*. 138. 

*• Convention relative to the CoDuneneement of Hottilities, Art. 1. Hig- 
giut, The Saffue Peace Conference*, 198. 

11 "It ma; be said. . . tbat this power (of declaring war) naturally 
inelndea the right of jodging whether the nation ia or ii not under obliga- 
tiona to make waf, . . However troe this podtion tuaj be, It will not 
follow that the executive ia in an; eaie excluded from a similar right of 
jndgmait, in the execution of iti own funetiona." Work* of Alexander 
Hamiiton, IT, 142. "Tbe power to judge of the eausea of war, aa involved 
in tlie power to declare war, is expreaalj veated, where all other legislatire 
powera are vetted, that ia, in the congresa of the United Btatea." WrUingi 
of Jtmee UaOieon, TI, 154; ef. ibid., 1S3, 101. 
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wonld be bonnd to accept or reject the declaration as passed by 
CoQgreaa, as a whole."* He could not accept the condosion and 
disapprove of the gronnds given for the action. Congress has, 
however, contented itself with a mere formal declaration of war 
or a formal recognition of a state of war as already existing, 
without. adding any specific statement of reasons or objects. Long 
reports have been made in every case by the Foreign Belations 
committees of each house, justifying the action about to be taken, 
bat in no case has the statement of reasons embodied in these re- 
ports been incorporated into the declaration itself, not even since 
the adoption of the Hagae Convention. Congress, in thus refiu- \ ' 
ing or neglecting to give a specific statement of its own, has ap- \ 
parently recognized the President as having the right and as be- / 
ing the moat soitable aathority to set forth to the world the griev-^-' 
ancea of the nation. At all events, the President, rather than 
Gongrete, is now regarded, both at home and abroad, as the 
Bg^^QUtn of (be nation with regard to the reasons and objects of 
a war, and his statements have been generally accepted as com* 
mitting the nation to the policies therein laid down. 

The power of the President With regard to a declaration of war 
does not end with the fnnctions of commmiication of infonna- 
tion, and of recommendation. A declaration of war, Uks-any 
other bill, o^er, resolution, or vote requiring the coneorrence of 
Iwth houses of Congress, must be snbmitted.to. the PiesidentJox. j ; 
his approval or disapproval?' If it were possible to imagine j ' 
Congress as passing a declaration of war without first being cer- 
tain of the President's approval, or in direct opposition to his 
known views (as is often done with other measures), the Presi- 
dent could exercise his power of veto and thus prevent the dec- 
laration from going into effect. Theoretically, Congress might 
in turn, by a two-thirds majority, declare war even against the 
wishes of the President.*" Strictly speaking, it is true, as an em< 
inent' senator has said, that "the President not only cannot de- 
clare war, and it is not only conferred in terms upon Congress, 

•I B. E. Baldwin, op. etf.. Am. Jour. Int. Lam, XII, 10. 

S** CoMtifXiom, Art. I, B«e. 7, CL 2, 3. The deel&rationa in the cum ^'\ 
War of 1812, the Uexieftn War and the Spanish -American War were j 
Md in tbfl form of Acta of CongreM; thoM against Qermany and Aii»- J 
t-Hnngar; In the form of joint roMlutioni, »— ^"^ 

•• Bee Sebonler, CwutUvtUmal SUdUt, 137. 
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but even if the President should be opposed to a proposed war, 
two-thirds of each Branch can declare war. It would not require 
his approval There is the most important of all foreign rela- 
tions. It does not belong to the President." "■ In practise, how- 
ever, sQch a situation cannot be imagined. The successful prose- 
eution of a war would be impossible without the hearty coopera- 
tion of that department of the government which has in its sphere 
the actual direction and management of the war. Consequently, 
tho Congress technically has the power, it has chosen to fol- 
low rather than to lead with respect to a declaration of war. IT* 
always has sought, and it is safe to assume that it always will 
seek, to assure Itself of the President's approval before passing 
or even propesiBg a dedanrtion of war."* 

Af t» -the enactment and a{^i«vat of a declaration of war, it 
becomes the right and_dut£-j)f the President to give public no- 
tice of it to all neutral powers." The Hague Convention of 1907 
requires such notice to neutrals, without specifying by whom it 
is to be given.'* The President, however, as the sole oi^an of 
communication with foreign powers, is the natural authority for 
the exercise of that function, and there has been no dispute as to 
his right or duty in that respect. The exercise of the function is 
\_«f considerable importance, since by the article referred to a 
state of war is to be regarded as of no effect towards neutrals 
until they have received such notification,** and hence a delay or 
neglect in fulfilling the requirement of the Convention might af- 

ti Senator Bacon. Cong. Becori, XL, Pt 3 (SQ Cong., 1 Beis.), 2132. 

•* ' ' Certain it a that tlie war with France wm bagun that waj. Con- 
gress following the lead of, and seeking knowledge from, tbe Preudent at 
«very step." Ben. Doe. No. BS, 54 Cong., 2 Bess., 17. A recent newspaper 
dispatch with regard to the HezicAn situation is significant as illustrating 
the absolute subserviencf of even a hostile Congress in sneh matters : ' ' Presi- 
dent WilsoQ is in complete control of the direction of American, policy In 
dealing with Mexico. . . If President Wilson should indicate that Con- 
greia should adopt the f^U resolution requesting a severance of diplomatic 
relations with Ueiieo and withdrawal of recognition of Carranxa, there 
would be little opposition to the passage of the measure. If, however, he 
should oppose such a step, the resolution will be modified to conform to his 
views or ahelred." Chicago rritune {Staff Correapond^ce) , Dec 8, 1919. 

MS. B. Baldwin, op. eit.. Am. Jovr. Int. Laut, XII, 11. 

M Convention relative to the Oommeneetnent of Hostilities, Art. 2. Big- 
gins, op. eit., 199. 

ttlbid. 
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feet the validity of captures at sea and other warlike oi>eratioi)a 
inTolving uetitral rights. The chief ends of Buch annoimcement 
to neutrals are, therefore, to give formal notice of the fiut of the 
declaration and the time of its going into effect. 

In addition to notifying nentrala, the President tuoally also : 

gives official notice of the existence of a state of war to the eitU 
zens of this country. This he does by means of a public proda* 
mation. Presidents Madison and Polk both issned sach proclama- 
tions, merely announcing to the coontry that war existed by aet 
of Congress and exhorting the people to exert themselves "in 
preservij^ order, in promoting concord, in maintaining the aa- 
thority and the efficacy of the laws, and in supporting and in- 
vigorating all the measures which may be adopted by the con- 
stituted authorities for obtaining a speedy, a just, and an hon- 
orable peace. " •• 

There does not appear to be any express constitutional or stat- / 
ntory aathority for the issuance of sach proclamations, tho 
if any were needed, it might be implied from the power to "take 
care that the laws be faithfully executed. ' *** It may also be in- 
ferred from an act passed in 1798. This act provided, among 
other things, for the removal of enemy aliens "whenever there 
is declared a atate of war between the United States and any for- 
eign nation or government, or any invasion or predatory incur- 
mon is perpetrated, attempted, or threatened against the territory 
of the United States, by any foreign nation or government, and 
the President makes public proclamation of the event" It fur- 
ther authorized the President, ' ' in any such event, by his procla- 
mation thereof, or other public act," to establish the neceasary 
r^jinlations for the conduct, restraint, residence, or removal of 
such aliens." President Wilson, in his proclamation of April 6, 
1917, anouncing the state of war with Germany,** referred 
specifically to this section of the Bevised Statutes for his author- 
ity, tho he was probably referring rather to the authorization 
to proclaim aliai enemy regulations than to the mere announce- 
ment of a state of war. President McKinley issued several proe- 

MBiehftTdaan, op. ett., I, 612; IV, 470. 
*f Conttttution, Art II, Bee. 3. 

•* Act of Jolj 6, 1798. AiuuO* of Cong., 6 Oong., HI, App., 3758. Bee 
aba U. 8. Bn. Stati., aee. 1007. 

M Text in UeEinkj', Coa«eted Materials for the Study of th« War, 10*. 
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lamations after the declaration of war agaiast Spain, but none 
annoimcing the existence of a state of war. It waa probably 
thought unnecesBary sinee the war had already been going on 
for several days before the retroactive declaration was adopt- 
ed.'"' The President can hardly be said to be under any obliga- 
tion to issue such a proclamation, since the passage of the dec- 
laration should be sufficient notice to the country of the existence 
of a state of war. He has generally deemed it wise to do so, how- 
ever, and there can be no question of his power in that respect, 
even without express authority. The statute mentioned may be 
said to confer the authority by implication, and, indeed seems 
to expect from the President that Bctioo. 



100 The joint resolution uittioriziiig the Presideiit to use the Armed foreei 
in eompelliDg Bpajn'i withdrawal from Cuba irae passed April 20, hostile 
meunres were taken at once, and the formal declaration, passed April 25, 
declared the war to have existed since the Zlst. 
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POWEB TO RAISE AND OBOANIZB THE 
ARMED FORCES 

It has come to be an axiom in pablie law that the power to 
raise and support the armed forces of a democratic state ahoiild 
be confided exelnsrTely to the popular branch of the govern- 
ment.' The Oonstitation of the United States accordingly gives 
to Congress the power "to raise and support armies," and "to 
provide and maiptain a navy." * Raising armies includes sneh 
matters as the determination of the number of men to be enlist- 
ed ; their enlistment qualifications ; their oganization into tfae dif- 
ferent arms of the service ; the number and arrangement of the 
varions units ; the number and rank of officers ; the term of ser- 
vice for officers and men. Providing a navy includes the deter- 
mination of the same class of subjects relating to the seamen and 
naval officen ; the number, size, character, and cost of vessels of 
war, navy and dock yards, and other similar matters.* 

Over aU these matters the power of Congress is complete and ' 
ezdosive. The President is vested with no constitutional power | 
in regard to the raising and organization of the armed forces. He i 
derives none from his position before international law. Hence 
such powers as he does possess in this respect must rest wholly 
upon the authority of custom and st^tule. Congress in this field is" 
snpreme, but Congress has from the first recc^nized the wisdom 
and necessity of entrusting the President with some statntoxy 
authority, which has at times amounted to the exercise o£.a.4Mi-- 
siderable discretionary power. 

' The common method of raising armies under ordinary circum- 
stances — that of voluntary enlistment — has generally been ez- 

1 Pomtnoj, ContUtuttonal Lav (BeniMtt'i ed.), 382. 

'Alt. I, See. 8, CL 12, 13. 

■ Pomeroj, op. cit., 3S3. 
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erciaed in peace time in accordance with detailed statutes, leaving 
to the President little or no real power. Congress is ordinarily 
careful to prescribe definitely the number of men to be enlisted, 
their enlistment qualifications, the term of their service, and 
other details, merely authorizing the President "to accept," "to 
call for," "to call for and accept," or "to employ," within these 
well-defined limits. Occasionally the statutes have prescribed 

X only the maximum number of men to be raised, giving to the 

President some little discretion in determining upon the size of 

the forera within that number. Likewise when providing for the 

navy, the statutes generally prescribe ia detail the number and 

kind of ships to be constructed, contracted for, or purchased, the 

cost and details of equipment and armament, and other corres- 

/ ponding matters, leaving to the President only the duty to see 

that the provisions of the statutes are carried out. 

In times of war or emergency, however, and occasionally even 

\ I in peace time, the President has been vested with more or less 

^ discretion in these matters. Thus the foundation of the army 
under the Constitution had scarcely been laid,* when by the Act 
of March 3, 1791, which added another regiment to the regular 
forces, the President was given power, "if of opinion that it will 
be conducive to the public service," to employ "levies" (volun- 
teers) in addition to the number of 2000, for six months, as a 
supplementary force, obviously to be used only for emei^ncy 
purposes." An act of the next year (March 5, 1792), passed as a 
result of St. Clair's defeat by the Indians, provided three addi- 
tional regiments for the protection of the frontier to be enlisted 
for three years, but gave the President the power "to forbear to 
raise, or to discbarge after they shall be be raised," the whole or 
any part of these forces, "in case events shall, in his judgment 
render his so doing consistent with the public safety." The Presi- 
dent was further authorized to call into service "for such period 
as he may deem requisite, such number of cavalry as, in his judg- 
ment, may be necessary for the protection of the frontiers;" and 

*'Bj the Act of SepL 29, 1789, the armj existiag nnder the Confedera- 
tion wu "recognized to be the establishment for the troops in the service 
of the United States;" and hy the Act of Apr. 30, 1790, the beginning was 
made of a permanent military establishment. AmtaU of Cong., 1 Gong., II, 
App., 2199, 2222. 

e Ibid., 2350. 
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also to employ "sneh number of Indians aa he may think prop- 
er .. in case he shall deem the measure expedient."* 

The criaie with France resulted also in the granting of consid- 
erable discretionary power to the President. The Act of May 28, | 
1798, authorized tie President to raise a Provisional Army of (/ 
10,000 men, "in the event of a declaration of war against the Uni- 
ted States, or of actual invasion of their territory by a foreign 
Power, or of our imminent danger of such invasion, discovered, 
in his opinion, to exist, before the next session of Congress;" and 
also to create a sort of reserve force by accepting, " if in his opin- 
ion the public service shall require," volunteers liable to service 
at any time within two years.' Other acts during the same period 
likewise vested the President with some discretionary power, 
snch as to prescribe the enlistment qualifications for the forces 
provided and to discharge the troops at his discretion.' 

The Acts of Febroary 24, 1807 and February 6, 1812, passed in 
anticipation of trouble with Ei^land, each again provided a sort 
of reserve force, of 30,000 and 50,000 men, respectively, to be 
liable for duty at any time the President might deem proper, 
within two years from the date of their acceptance into the ser- 
vice ;* while another act passed daring the war (Act of January 
29, 1813) authorized the raising of such a force "as in the opin — - 
ion of the President may be necessary for the public service," ap 
to twenty additional regiments." 

During the Mexican War very little real discretionary aathor- 
ity was granted to the President in the matter of raising the ^ 
necessary ftH-ces, altho the Act of May 13, 1646, recognizing . 
a state of war, empowered him to employ the militia, naval, and 
military forces, and ' ' to call for and accept " up to 50,000 volun- 
teers ; while another act of the same date authorized him to in- 
crease the companies in the regular army to 100, to be reduced 
again to 64 when the exigency should cease." 

■ Jnnab of Cong., 2 Cong,, App., 1343 (Bees. 11, 13, 14). 

ilbid., 6 CvBg., Ill, App,, 3728 (Seca. 1, 3), It was under &Dthori^ 
of this act that Washington was appointed Lieutenant-Oenentl and Com- 
mander-in-Chief of the forces to be raised for the expected war with France. 

« Acts of Julr le, 1798 and Uar. 2, 17B9. Ibid.. 3785, 3933. 

'Ibid., 9 Cong., S Sess., App., 1259; ibid., 12 Cong., II, App., 223S. 

10 /bid., 12 Cong., S 8eB&, App., 1322-132S. 

11 Stat, at L., 0, 11. 



.y Google 



104 WAB P0WXB8 or THE EXECUTIVE IN UNITED STATS [104 

The earlieat sets for the raising of Tolonteers and for the in- 
erea« of the re^ar army during the Civil War were similar in 
— character, the President being authorized to accept volonteers, 
"in such nombers as the exigencies of the pablic service may, in 
his opinion, demand, " up to 500,000 for three years or the dura- 
ton of the war; and to increase the regular army by 11 regi- 
ments, such increase to be only for the period of the emer- 
Vgency.'* The Act of July 17, 1862, however, vested the Presi- 
dent with somewhat larger powers, in that, besides authoricing 
him to accept an additional 100,000 volunteers for nine months, 
it. empowered him to acc^ volunteers as replacements, "in anch 
numbers as may be presented for that purpose;" and also to 
employ penons of African descent, without limit as to number, 
for any labor, or military or naval service, for which they mig^t 
be found competent.'* Considerable power was also given with 
regard to increasing the navy by an act which authorized the 
Secretary of the Navy to hire, purchase, or contract for such ves- 
sels "as may be necessary.'"* 

The most sweeping grant of power with regard to the raising 
of forces by voluntary enlistment came daring the Spanish- 
American War, when no limit was placed on the numbers the 
President might call for in that .way. Both the Joint Resolu- 
tion of April 20, presenting the ultimatum to Spain, end the Act 
of April 25, formally declaring war, empowered the President, 
in identical language, "to use the entire land and naval forces 
of the United States, and to call into the actual service of the 
United States the militia of the several States, to such exent aa 
may be necessary to earry these resolutions {and this Act] into 
effect. ">■ The Act of April 22, 1898, authorizing the Volun- 
teer Army, apparently contemplated some legal limit, aa it pro- 
vided that when necessary to raise a volunteer army, "the Presi- 
dent shall issue his proclamation stating the number of men de- 
sired, within such limits as may be fixed by law." ** With the 
exception of provisions regarding special organizations," no lim- 
it Aeti of Julj 22, Ju]7 25, ud Julf 29, 18fll. 12 8tat. at L., 268, 274, 
270. 

11 12 Stat, at X., 587 (Bees. 3, 4, 12). 

1* Act of Jnlr 24, 1861. Ibid., 272. 

i« 30 5tat. at L., 364, 738. 

"JMd., 361 (See. 6). 

It Ibid. (See. 6) ; we also Aet of M&7 11, i8Be. Ibid., 405. 
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it to the number of troops to be raised was ever made. Under the 
provisioiui of this act, President McKinley issned two proelama- 
tiouB, one on April 23, calling for 125,000 volaateers, and the 
other on May 25, calling for 75,000.^'' 

During the recent war with Germany, the principle of raising 
troops by voluntary enlistment was almost entirely abandoned, 
altho the President was at the beginning of the war empowered^ 
in that way to raise the increments of the Regular Army provid- 
ed for by the National Defense Act of 1916, to recruit all B^;q- 
lar Anny organizations to their maximum strength, and to raise 
and maintain at his discretion fonr infantry divisions.^' 

Tho considerable power has thus on many occasions been grant- 
ed to the President to raise forces by the process of volnntary 
enlistment, the adoption of conscription has carried with it a still 
larger grant of power and a wider range of disoretiBw. There is 
no longer any doubt as to the cougtitutional right of Congress to 
provide for the raising of armed forces by conscription as well 
as by voluntary enlistment,** and this method has been used, 
less eommonly than the other, but on occasions of greater emer^ 
gency. 

Conscription was recommended by Congress, and used to some 
extent by the states daring the Bevolation,*^ and was first pro* 
posed under the Constitution in 1614. Other methods having 
failed to bring forth the required number of troops, Secretary of 

11 BiebftrdMn, Meuage* and Fapert of tke Pre^d«Kt», X, S!03-204, 80S- 
806. 

>■ BeleetiTe Service Act of Hay 18, 1017. The withorizatioii of the toI- 
nuteer Infantry divisioni iraa in response to the offer of ex-Predclent Boose- 
vett to nise this number of troops from the eoantiy aX large. Preudent 
Wilson declined to exercise the naUioritj granted him under this proTigion, 

toArver v. United Statet, 24S U. B., 366(1918), in Wigmore, Bonree- 
Book of imitary La« and War-Time Legitlation, 617-626. The general 
mkdentandiug that the Constitution contemplated and permitted eonserip- 
tioii was indicated by the following amendment proposed by the Bhode 
Island ratifying eouTention, Uay 29, 1790: "That no person shall tw com- 
pelled to do military duty otherwise than by voluntary enlistment, except in 
eases of general Invasion; anything In the second paragraph of the sixth 
artiele of the Constitution, or any law made under the Constitution, to the 
contrary nothwithstanding. " Elliot '» Deiatet, I, 336. The arguments for 
and against eonseription are well sDnimed np tn Pomeroy, CoMfMnMOMiI 
Late, 891-39S. 

" Upton, Military PoUey of t\e Vntted Statet, 27-88, 29, 35-36, 42. 
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War Monroe, in a report submitted October 17, suggested to Con- 
gress several alternative plans of raising men by draft.*' S<Hae 
sort of conscription measure would undoubtedly have been adopt- 
ed, had not its necessity been obviated by the termination of the 
war. 

The Enrollment Act of March 3, 1863, is notable as being the 
first instance of resort to conscription in the United States under 
the Constitution. This act constituted all able-bodied male citi- 
zens and dedaranta between the ages of 20 and 45 into the "na- 
tional forces," made certain classifications, divided the country 
into enrollment districts, and empowered the President to assign 
to each district the quota of men to be furnished and to call forth 
these "national forces" by draft." Amendments added in 1864 
made it clear that the President's power to call for men by this 
means was to be practically unlimited, he being authorized, 
"whenever he sh^ deem it necessary, daring the present war, to 
call for such number of men for the military service of the Uni- 
ted States as the public exigencies may require;" and further, 
at his discretion, to call for volunteers for one, two, or three 
years, deficiencies in quotas to be filled by draft.** 

Under the provisions of these acts, President Lincoln issued 
five separate calls for men — by proclamation of October 17, 
1863, a call for 300,000 volunteers for three years or the war, to 
serve as replacements for those whose term of service expired 
during the year, aod any deficiencies in the quotas of any state 
to be made up by draft on January 5, 1864 ; by executive order 
of February 1, 1864, a draft for 500,000 for three years or the 
war, with deductions for men furnished under the call of Octo- 
ber 17, and therefore in reality a call for only 200,000 ; by execu- 
tive order of March 14, 1864, an additional draft for 200,0000 to 
supply a force for the Navy and an adequate reserve ; by procla- 
mation of July 16, 1864, a call for 500,000 volunteers, deficien- 
cies to be filled by draft on September 5 ; and by proclamation of 
December 19, 1864, a call for 300,000 volunteers for one, two, or 
three years, to supply deficiencies and to provide for casualties." 

"Am. State Fapert, Mil. Affair*, I, 514-51t1 
w 12 Stat, at L., 731. 

3« Aet« of Feb. 2i and July 24, 1864. 13 ibid, fl, 390. 
M Bichftrdson, Mettaget and Papers of the Fretidents, VI, lfl9, 226-227, 
832, 235, 271-27fi. 
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The Spanish War was fought principally •mth volunteers, but! 
it has already been noted that the Preudent was given practie-l . 
ally unlimited power with respect to the raising of those." The* 
threatening situation that had been developed by the great Eu- 
ropean War led, however, to the passage in 1916 of the ao-called 
National Defense Act,*' into which was incorporated to a certain 
extent the principle of conscription, in that the President was "" 
empowered, amoi^ other things, to draft the National Guard 
and the National Guard Reserve created by that act, into the 
federal service, whenever Congress should authorize the use of 
armed forces for any purpose requiring troops in excess of the 
Regular Army. 

This act increased .gosBidezably the President's powers to ose . 

the militia forces at his discretion, since the troops so "federal- 
ized" were by that action automatically discharged from the mi- 
litia and taken over bodily into the national forces, and might 
therefore be usedj not jueielf aa jnilitia^but for any purpose f or 
which the r^ular military and naval forces might be used.** 
Under the provisions of this act, the National Guard was "fed- 
eralized" and drafted by the President into the service of the 
United States during the Mexican border troubles of 1916, and 
at the beginning of the war with Germany in 1917.*' 

Finally, the principle of conscription was adopted in the Se- 
lective Service Act of May 18, 1917,*" as the one means for rais- 
ing the immense number of men required in the war vrith Ger- a j , 

man y, and the Pr p nidfTit tb? -"f^^^ wi^h H^i* y^'rn Jii *"' ^/— r ' 

ncction thercwitbr -"Re was authorized to draft into the service 
of the United States the various National Guard organizations, 
in accordance with the National Defense Act of 1916; to raise 

*» Supra, 104. 

» Publie No. 85, 64 Cong., in Wiginore, Sowee-Book of Military Law 
amd War-Timt Legislation, 364-444. 

**It was under the provteioii of this act Uiat the Pruld«Dt wu enaUed 
to aond th« National Guard orgauixatioiiB overaeu daring the recent war, 
ptaetieallj intact, and thus add in short order an immenae number of al- 
ready orgfttiiMd and at loast partly trained men to the fighting forces. 

»y. r. Timet Current Eitt, Mag., IV, S17; see proclamation of Jnly 
3, 1917. 17. a. Btati., 65 Cong., 1 Sorb., Proci., 37. 

■0 Public No. 12, 65 Cong., in Wigmore, op. eit., 460-408. Tliia Bet waa 
amended at various timsa — Apr. 20, May 16, May 20, Aug. 31, 1918. Ibid., 
489-474. 
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immediately by draft 500,000 men in addition to the Begalar 
I Army and the National Guard; to raise and begin training, "in 
{y'&si discretion and at such time as he may determine," an addi- 
tional 500,000; and to raise by draft such additional unibB "as 
j/lie may deem necessary" for the maintenance of the above forces 
at the maximum strength- 

Tho an army of nearly 2,000,000 men was thus provided for. 
President Wilson was not satisfied with the powers granted, and 
tm May 2, 1918, throngh Secretary Baker, he requested Congress 
to remove all limit on the number of men that might be drafted 
for military service and to give him anthority to summon as 
many as he might find necessary.** Congress acceded to this re- 
quest, and in the Army Appropriations Act of July 9, 1918,** 
' extended the authority of the President "ao as to anthorize him 
during each fiscal year to raise by draft . . . the tnaTimnm 
number of men which may be oi^ianized, equipped, trained, and 
used during each year for the prosecution of the present war 
until the same shall have been brought to a suoeessful con- 
clusion." 

The President has thus from the very earliest period of our na- 
tional history exercised a considerable power in connection with 
tbe raising of armed forces, a power that has been increased 
with the needs of the emergency, but a power based generally v, 
on '<j^"}tf gttttiitrtTy flnthftrit]— -Tt is beyond dispute that with~ 
out such antbority the President has no right to raise armies or 
provide for the navy. Nevertheless, there have been occasions 
when such power has been exercised without any l^al sanction. 
Thus, during the Seminole War of 1818, the military command- 
ers (Qenerals Qaines and Jackson) took the reaponsibility of rais- 
ing and organizing a force of volunteers and Indians without 
statutory authority, and of formally mnstering them into the 
service of the United States. General Jackson, on taking com- 
mand, had been ordered by the War Department to call on the 
executives of adjoining states for such additional militia as 
might be required for the termination of the war, but instead he 
levied an army from the people of Tennessee and Kentucky by 
private circular letters, accepted the services of two regiments of 
volunteers as well as a considerable body of friendly Indians, 

•1 S. 7. Timtt, May 3, 1918. 

u Pablie No. 193, 65 Cong., in Wigmore, op. cv(., S87, 600. 
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organized and officered them on hia own authority, and placed 
at their diapoeition United States funds nnder his control. Al- 
together he was reported to have raised an army of about 2500 
men, appointed 230 officers, and eetablished rank from an Indian 
brigadier-general down to the lowest subaltern of a company.'* 

Jackson's action was vigoronsly condemned in reports by both 
Senate and House committeea, as a vrniatinn nf tho nfmiititiit.inn 
and a dangerous infringement on the powers of Congress/* 
Jackson defended his action with equal vigor, claiming that he 
had been in effect charged with the management of the war and 
vested with the powers necessary to carry it to a "speedy and 
successful" termination; that the call for volunteers was abso- 
lutely necessary to avoid delay and disaster; and that "every 
measure touching the raising and organizing this volunteer 
corps was regularly communicated to the Secretary of War, and 
received his unqualified approbation.""' The records appear 
to sustain Jackson's contention. Secretary of War Calhoun, in 
reply to Jackson's announcement of what he had done, ez< 
pressed to him the "entire approbation of the President of all 
the measures which you have adopted to terminate the rupture 
with the Indians. ' ' " Besponsibility for the violation of the 
Constitution must therefore rest finally in this instance with the 
Executive. 

In 1845 occurred Another ir)Bt,a"<'fl of this exercise of power 
without statutory authority. Anticipating war with Mexico, 
the Adjutant General, by direction of the Secretary of War, 
wrote General Taylor on August 6, directing him to learn from 
the authorities of Texas what additional forces could, in a case 
of need, be placed at his disposal, and giving him authority to 
call them into service. "Snch auxiliary volunteer force from 
Texas, when events, not now revealed, may justify their em- 
ployment, will be organized and mustered under your orders, 
and be received into the service of the United States when ac- 
tually required in the field to repel invaaion, actual or menaced, 

M Jm. Stata Papers, MO. Affain, I, 740; n, B9-100. 

**8oe report of tbe Senate eoininittee, Feb. 24, 1619; of the Eohm eom- 
mittee, Feb. S8, 1880. Ibid.. I, 73S-741; II, 101. 

w Ibid., I, 755, 768. 

u Bee tetters of JukMtt to Oalbonn, Jan. 12 ft Jan. 20, 1818 ; and of 
Oalhoim to Jaekaon, Jan. B9 ft Feb. 6, 1818. Ibid., I, 6M-eft7, 743-744. 
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and not before."*' This order to Taylor was entirely withont 
authority of statute, tho it was expected that provision would be 
made to cover the ease. 

President Lincoln, immediately after the outbreak of the 
Civil ~War7TooF iTupon himself to raise a great army without 
awaiting the sanction of Congress. By proclamation of May 3, 
1861, based on no authority except the "existing exigencies" and 
his own position "as President and Commander-in-Chief," he 
ordered the increase of the Regular Army by 22,714 otBeers and 
men and of the Navy by 18,000 seamen, and in addition called 
for 42,034 volunteers to serve for three years — an aggr^ate in- 
crease in the armed forces of 82,748 officers and men.** By the 
time of the special session of Congress, beginning July 4, the 
response to these calls had brought forth a total of 220,000 men 
accepted for service — besides 80,000 militia for three months — 
without any constitutional or statutory authority." The Presi- 
dent further, without statutory authority, ordered a total of 
19 vessels added to the Navy, and directed the Secretary of the 
Treasury to advance, without security, $2,000,000 to private in- 
dividuals, to be used in meeting requisitions made necessaiy by 
these military and naval measures.*** 

Rhodes characterized these acts of the President as "clearly 
beyond the President's authority,"*' and Upton says of them 
that "No usurpation could have been more complete."** The 
\ President himself recognized and admitted that be had acted 
-J beyond his constitutional or statutory powers, but jostifled him- 
self on the grounds of_n£ce8gity, saying to Congress in his mes- 
sage of July 4, 1861 : "These measures, whether strictly legal or 
not, were ventured upon under what appeared to be a popular 
demand and a public necessity, trusting then, as now, tbat Con- 
gress would readily ratify them. It is believed that nothing has 

■* HooM 'Ex. Doe. No. 60, 30 Cong., 1 Sew., S3, 84, quoted In Upton, 
MiOtary Voliey of i\e VniUd BtaXa, 19S-196. 

** Bieh&rdsoa, op. oit., TI, 15-16. S«e alio lineola'a exeeativft order of 
Ua!j 7, 1861. Ibid., IS-IS. 

*» Upton, JfiWorjf Policy of fhe United State*, 230. 

MKebardBOD, op. eit., VI, 78. The individaala were John A. Dix, George 
Opdyke, and Richard H. Blatehford. 

uSi«lorv of the Vnited States, III, 395. 

u Uattwy Policy of the United Statet, 229. 
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been done beyond the constitntional competency of Congress. ' ' ** 
To this Congress responded by the Act of August 6, 1861 , legal- 
izine all the acts , proclamations, and orders of the President af- 
ter March 4, 1861, respecting the Army and Navy and calling 
out militia and volunteers, "as if they had been issued and done 
ouder the previous and express authority and direction of the 
Congress of the United States. ' '** 

It is not within the scope of this study to speculate upon the 
question whether, in these instances of unauthorized exercise of 
power, the President was justified by the necessities in each case. 
It is sufBcient to note that, when he considered the emergency ser- I 
ions enough, the President has acted, and presnmably wil l, again. 
act, as he thinks the situation demands, and trust to Congress 
to grant him the proper legal sanction afterwards. If these 
steps appear necessary to save the government, as they were said 
by Lincoln to be necessary in 1861, popular opi nion will und oubt- 
edly sustain the President, as it did then. 

In tEe matter of the organization of the armed forces, the C 
statutes have generally been carefnl to provide the details, but 
the President has frequently been granted considerable power 
in this respect also, especially in time of war or public emergency. 
The Act of March 3, 1791, authorizing the President to employ 
emergency "levies" at his discretion, empowered him also "to 
organize the said levies," apparently as he should see fit;** while 
the Act of March 5, 1792, prescribed in detail the oitcanization 
of the enlarged army, but with the distinct proviso, "That it 
shall be lawful for the President of the United States to organ- 
ize the five regiments of infantry and the said corps of horse and 
artillery as he shall judge expedient, diminiidiing the number of 
corps, or taking from one corps and adding to another, as shall 
appear to him proper." ** 

Under the anthority of this act, President Washington, on De- 
cember 27, 1792, announced to Congress that the Legionary plan 
of organization had been adopted for the troops, the whole force 
of about 5,000 men being given the name of the Legion of the 

*■ Biehardson, op. oit., VI, 24. See also Lincoln 'a Btatement in bia ihm- 
Mge of Mar ^0> 1862. Ibid., 78. 
•• 12 Stat, at L., 32fl (Sec. 3). 
u AnwU of Cong., 1 Cong., 11, App., S350 (Sec. 0). 
M Ibid., 2 Cong., App., 1343 (See. E). 
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United States, and divided into four Snb-L^ona, each with its 
staff and more detailed division into dragoons, artillery, infantry, 
and riflemen.*' The plan so adopted continued under ezecntive 
authority until 1795, when it was given definite statutory re<^- 
nition, the Snb-Legions still to be organized, however, "in snch 
manner as the President of the United States shall direct. ' ' ** 

The Provisional Army provided for the expected war with 
France was to be organized by the President into corps of artil- 
lery, cavalry, and infantry, ' ' as the exigeneiea of the service may 
require ;"*' the la^rest portion of the troops provided in view 
of the threatening relations with England was to be oi^anized by 
him into battalions, squadrons, regiments, brigades, and divisions 
as expedient;'" while the forces raised particnlarly for the pro- 
tection of the frontier were to be armed, equipped, and organ- 
ized ' ' in such manner ... as the nature of the service, in 
his opinion, may make necessary."** 

The oi^^anization of the forces raised for the prosecution of the 
Mexican War was prescribed in considerable detail in the stat- 
utes, leaving to the President very little discretionary authority. 
The same was true of those authorized during the Civil War, 
except that the Act of July 17, 1862, empowered the President 
to establish and organize army corps according to his discre- 
tion.*' The organization of the forces raised by the proclama- 
tion of May 3, 1861, was, however, undertaken by the President 
without definite authority, as was the actual levying, and it was 
done in a most extraordinary manner, in that it was entnuted by 
the President to the Secretary of the Treasury instead of to the 
Secretary of War."* Secretary Chase was to be assisted by a 

*fA-m. state Paper; MO. Affairt, I, 40-41. 

MAet of Uu. 3, 1795.. AnnalM of Cong., 3 Cong., App., 151S <S«e. 3). 

M Act of iS*j 28, 1798. Hid., 6 Cong., HI, App., 3729 (Sec 2). 

••Aeti of Feb. 24, 1807 &ad Feb. 6, ISIS. Ibid., 9 Cong., B Beu., App., 
12S9 (Bee. 3); 12 Cong., ZI, App., 22S5 (Bee. 3). 

« Aet of Jmn. 2, 1812. Ibid., 12 Cong., ZI, App., 828 (Sec 1). 

Ml2 Biat. at L„ SOT (Bee. 0). For ut enmple of how Pretident Ua- 
eola organlud the armj' of the Potomac under thia prOTision tee hia G«n- 
onl War Older No. 2, Har. 8, 1862. Works of Abraham I4moIk (Federal 
ed.), V, 443-444. 

((••Tbe Seexetaij of War U the regular conrtitntioiial organ of the 
President for the adminktratfoii of the militarj ertabluhment of the na- 
ttoB." United Statet v. EKomm, 16 Pet, 201, 302 (1842). 
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board of three army oflScers (Colonel Thomas, the Adjutant Gen- 
eral, Major McDowell, the Assistant Adjutant General, and Cap- 
tain Franklin, of the Topographical Engineers), who were free 
to make propositiona, altho their acceptance or rejection rest- 
ed wholly with the Secretary of the Treasory. The scheme of 
o^anization agreed npon by this board and accepted by Secre- 
tary Chase was adopted by the War Department and published 
to the army in General Orders,** later being incorporated by 
Congress into atatnte." 

For the Spanish War, the Act of April 22, 1898, altho pre- 
scribing rather fully the organization of the Ttdunteers into brig- 
ades and dlTiaions, again authorized the President to organize 
the army corps.*' In the National Defense Act of 1916, the or- 
ganization was likewise earefnUy prescribed up to and inclading 
brigades and divisions, but the Prendent was empowered, "in 
time of aetoal or threatened hostilities, or when in his opinion 
the interests of the public service demand it," to organize the 
forces into "such army eorpa or armies as may be necessary," 
with the further provision that "nothing herein contained . . 
shall prevent the President from increasing or decreasing the 
~ number Oforganizations prescribed for the typical brigades, di- 
visions, and army corps, or from prescribing new and different 
organizations and personnel as the ef^ciency of the service may 
require." •* 

This blanket authority was continued in almost identical lan- 
guage in the 'Selective Service Act of 1917," and made it possible 
for the Presid en t , u po n th e adviua uf the General Staff^ soto 
adjust the oi^anization of the army and to add such new units 
as^e Ch&facter of Ihe war showed to be necessary. It was under 
this authority, for example, that all distinctive appellations aa 
Regular Army, National Guard, and National Atmy, were dia- 

■« Nob. 15 and 16, Xaj 4, 1861. See also Special Order No. 218, A. G. O., 
Sept. 2, IfiSS, bj wbleh PrMident Lineoln ordered all tlie elerka and «m- 
plofw* «( the departmeota in Washington to be organised into eompaniea 
and supplied with arms and ammunition, "for the defense of the capital." 
Biehardson, op. cU., TI, 122. 

MBee Upton, Militmy PoKey of tkt Uitittd Btatet, 833-S3S} AeU of 
Juljr 22, 26 and 29, 1861. IS Stat, at L., 268, 274, 279. 

B« 30 Stat, at L., 362 (Bee. 0). 

*i Bee. 3. Wigmore, op. oit., 386. 

w Bee. 1. IbiO.. 461. 
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eontinued, and all the land forces merged into one United States 
Army." It was likewise under this aathority that saeh an or- 
ganieation as the Stadeuts' Army Training Corps was added to 
the military forces ;** that new services were added, such as the 
Motor Transport Corps, Chemical Warfare Service, Air Service, 
and Tank Corps ; and that the new plan of oi^ianication for the 
am^, as recently announced by General Mareh, waa pnt into 
effect without any fnrther action on the part of Coi^ress." 



f Bee Bammmrj of Annual Beport of Adjutant Qanend of tli« Army, in 
OfMat n. a. BuOetin, Jan. 6, 1919. The BeloeUTe SerriM Aet provided 
Oat the National Guard orgauizationi drafted into the federal eerrie* 
■honld retain their State dedgnationa, ' ■ as far ai praetieable. ' ' 

•o8ee Official V. 8. BvOetin, Oct. 1, 1918. 

tilbid., Har. 29, 1919. The new Navy reorganixation — that of main- 
taining two leparste major fleeta iiutead of only one — waa Ilkewiae an- 
nounced ai going Into efCeet Jane 30, 1S19. Jf. ¥. Time* Cmrmt Hitt. Mag., 
Z, 263 (Ang., 191B}. 
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CHAPTER Vn 

POWERS OF COMMAND 

The Congtituticm makes the President the Coiiimauder-in*Chief 
of tlie army and navy of the United States and of the state mil- 1^ fj^ 
itia wben called into the actual service of the United States.* 
Under this provision the President is vested with a function than 
which, according to a well known writer, there is none "more 
significant as indicating his independent and exalted position."* 

Strangely enough, in spite of this extraordinary grant of 4 
power, this clause of the Constitution appears to have aroused 
very little discussion end scarcely any serious opposition in the 
Convention of 1787, Some objections were evidently made, bat 
rather to the idea of the President's assiiming active command 
in the field than to his exercise of the general powers of com- 
mand.* The mranbers of the Convention probably had not for- 
gotten the trouble and embarrassment eaosed during the Revolu- 
tion by congressional interference and the lack of a centralized 
control over the army. They were very likely inflaenced also by 
the precedents in the practise of European states, in former 
plans of union for the colonies, and in the recently established 
state constitutions. As students of political theory they were 
also undoubtedly impressed with the notion that the inherent 
nature of the ezeentive office made it the proper repository for 
the chief command of the military and naval forces.* 

» Art. II, Bee 2, CL 1. 

*lI«Cl«iii, CotutatOiotua Lme «ii tU U*aed State*, 210. 

■ See Lather Kutin's letter to the Ifvjiukd legulatnn, BBiot'i Do- 
batM, I, 378; Funnd '■ feeonb, HI, 217-S16. 

• Thia idea ma Bxpreoaed quite reeently bj Senatoi Bmou u follcnn: 
"I want to gire mj idea u to whj tbe eonatitntioii veeta in the PreaideBt 
the office of eommuider-iii'-^hief. The PresideDt is an ExeentiTe. Upon 
him dBTolvet the ez«eation of the law and the enforeement of the law; and 
the enf orcemeat of the law miut neeeaaarily be, in ita la«t analjtia, through 

115 
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There was more discojBBuu and more opposition in the state 
ratifying conventioiia. Thus Mr. Miller, in the North Carolina 
convention, expressed himself as fearful that the inflneuce of the 
President, partieolarly over the military, would be too great, that 
he was given extensive powers too easily liable of abuse. "He 
considered it as a defect in the Constitution, that it was not ex- 
pressly provided that Congress sboold have the direction of the 
motions of the army."* On the whole, however, the propriety 
of such a power in the President, ho far as to give orders and ex- 
ercise a general sapervision over military and naval movements, 
was not seriously qaestiooed even in the state conventions, the 
opposition again being largely to the possibility of the President's 
assomption of personal command of the forces.* 

The general feeling throt^hont the country was undonbtedly 
expressed by Hamilton when he wrote: "The propriety of this 
provision is so evident in itself, and so consonant to the preced- 
ents of the State constitutions in general, that little need he said 
to explain or enforce it Even those of them which have, in oth- 
er respects, coupled the chief magistrate with a council, have 
for the most part concentrated the military aathority in him 
alone. Of all the cares or concerns of government, the direction 
of war most peculiarly demands those qualities which distin- 
guish the exercise of power by a single hand. The direction of 
war implies the direction of the common strength ; and the power 
of directing and employing the common strength forma a osual 
and essential part in the definition of executive authority." ' 

Altho there has been some contention that Congress, by virtue 
of its power to declare war and to provide for the support of the 
armed forces, is a superior body, and that the President, as Com- 
mander-in-Chief, is "but the Executive arm, . . in every de- 
tail and particnlar, subject to the commands of the lawmaking 
tbe miliUry arm. Of ooune the Prwdent ow not be the Supreme Exeen- 
tlTO iiiil«M he haa the snpTeme eonunand of that through which the exwu- 
tion ot the Uw mDrt be enforeed." CoTtg. Seoori, XLUI, Ft 3 (60 Oong., 
2 Ben.), 2542-3543. 

B EUiot 't Debatet, IV, 114. 

*BUnj, Commmtarie* on th« CcmatiteKM, II 31S; ef. remarka of Pat- 
rick Heniy. SOiot's Debatei, III, 68-60. 

fThe Federvlitt, No. 73 (74), (Goldwin Smith ed., p. 409); ef. alM 
wptj of Ml. Bpfttght to Mr. MlUer. SOiot't Debate*, IV, 114-115. 
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power," * practicall}' all authorities agree that the President, as 
Commander-in-Chief, occupies an entirely independent poeition, ." 
having powers that are exclusively his, subject to no restriction 
or control by either the legislative or judicial departments.' 

The line of demarcation between the war poweia of the Fresi- > 
dent and those of Coi^ress is not clearly drawn in the Consti' [ 
tution," nor are the President's powers as Commander-in-Chief '^ 
speciflcally described or defined by that instrument. Hence au- 
thorities in general hold that the President as Commander-in- 
Chief may constitutionally do what any military commander maj. 
do in accordance with the usual practise of carrying on war 
among civilized nations ; that he must be guided in the exercise 
of such power wholly by his own judgment and discretion, sub- 
ject to his general responsibility under the Constitution.** Ae- 
cording to the Supreme Court, the extent of these powers must 
be determined "by their nature and by the principles of our in- 
stitutions. ' ' '* For a closer definition we most thrmforo Innlr tn 
the law and naage at the. militai^y aerrice, to international law 
and custom, and to the general practise under the Constitutimi 
and statutes of the United States.'* 

From these sources we find that the first great power of the 
Presideat as Commander-in-Chief of the armed forces in time of 
war is the .genn'al direction of the military and naval operations. /* 



" BeiuOor B«<»ii in U. 8. 8eii»to, Feb. 6, 1906. Cotiff. Record, XL, Pt 3 
<59 Oong., 1 8eu.}, 213S. On & Uter o«euion, SeimtoT Bpoouer replied 
Terj KJitlj to m nniilar gaggeition, tbst sdcIi a eonitruetioii would mean 
tiiat "the Conrtitotioa did not eonetitate the Preaident Oommander-bi- 
CUef of the Armf wid Nav^, bnt eoiutitnted him the Adjutut-Oeneral o( 
the Congreai." Ctmg. SeovrA, ZLI, Pt 2 ( S9 Cong., 2 Seaa.), 1131. 

■ Pomerof, CatLttUvivmai Law (Bennett'H ad.), 71; D&via, Treatitt o» 
tt« Umtary Lav of the United State*, 323 ; MUti—ippi o. Johnsoit, 4 WaU., 
47S, 497 (1869) ; Ogg A Beard, Natumal GovemmenU and ike Wortd War, 
100-101; BeereUr7 Beward in letter to Lord Ljona, ISSl, quoted in Wat- 
■on, On 1A« CoMtitation, II, 917; J. W. Garner, in JleotM de Droit Pubtic 
ft de la aoi«no« Politiqite, XXXV, 10. ■ 

10 It waa attempted hj the Supreme Court in Sx part* Uilligan, t Wall, 
2, 139 (ISOe) ; aee twpro, 19. 

It Finlej ft Sanderaon, Tke American Exeovtive and Exeoutive Method*^ 
267; Whiting, War Potoert vnder the Conrtitiaion, 82-83. 

isEjt parte Uaiigan, 4 WalL, 2, 13B-140 (1866). 

1* Cf. J. W. Oaraer, in Sevue de Droit PvbUo et de la Science PoMigiM, 
XXXV, 13 (Jan-Uar., 1918). 
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_ It is the^reaideDt who wages war. Congresa declares war and -x 
provides the meana for carrying it on, bat the President decides 

,how the war. is to be conducted and directs the campaigns. This 

is "a despotic power," saya Borgess,** bnt nevertheless most be 

confided by a sonnd political science to the President. "The 

-l President most have despotic power when he wages war. The 

' safety, the life perhaps, of the state requires it. ' ' Other anUior> 
ities also hold that in the field of military operations there are no 
limitations prescribed by the Constitution and the President's 
power is therefore exclusive. Thus Lieber says that the direction 
of military movement "belongs to command, and neither the 
power of Congress to raise and support armies, nor the power to 
make rules for the government and regulation of the land and 
naval forces, nor the power to declare war, gives it the command 
of the army. Here the constitutional power of the President as 
commander-in-chief is exclusive. ' ' " 

I It is an interesting question whether the President, under tliis 
'\j exclusive power, may assume active, personal command of the 
army and navy, in time of war. Authorities do not all agree on 
this point. Some claim that the President is essentially a civil 
officer and that it is not intended that he shall take active com- 
mand in time of hostilities i" othera say outright that the Presi- 
dent "has all the powers of personal command;" " while still 
others express themselves as doubtful. Thns Watson thinks it 
by no means certain that the President has such power, since if 
he should undertake to eomnumd the military and naval forces 
in time of war, he would necessarily be prevented from execating 
other important duties required of him by the Constitution. 
Watson admits, however, that if the President insisted on assam- 
ing personal c<»nmand of the forces, it would be difficult and 
probably impossible to restrain him.'* 
. While the expediency of such action on the part of the Presi- 
-4 dent may be doubted, there does not seem to be any ground for 

i« Political Seiewsa and Comparative CtmtHtvtioJial taui, II, 261. 

itLieber, Bemarkt on Army Begnlationt, IB; see &1w Wataon, On tha 
Coiufitwtion, II, B13-ei4; Von Hoist, Confttlutional Law of the United 
BtateB. 19*. 

la MeCUin, CoMlitutionoJ Lavi, 210. 

II Finler ft Sanderaon, op. eit., 267. 

"Wataon, On tlie ContHtiMim, II, 910; ef. Miller, On iht ConaiitirfiOM, 
163; Ton Holat, ConttUutional Lav> of the United State*, 197. 
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qaestioning his power. The matter was specifieally raised, dis- 
coased and determined in the ConstitatioD&l ConTention of 1787. 
Thus the New Jersey plan presented by Mr. Paterson on Jone 
15 authorized- the Executive to direct all military operations, 
' ' proTided that none of the persons composiDg the federal Execa* 
tive shall on any occasion take command of any troops, so as 
personally to conduct any enterprise as General or in any other 
capacity."** Hamilton's plan likewise vested the chief com- 
mand and direction of war in the EzecatiTe, but with the proviso 
that "he shall not take tite actual command, in the field, of an 
army, without the consent of the Senate and Assembly." *** 

The action of the Convmtion in refusing to adopt any of these 
speciflc proposals," and the further attempts in the state ratify- 
ing conventions to secure amendments expressly forbidding such 
exercise of command by the President,** certainly make it dear 
that the framers of the Constitution oaderstood and intended [/ 
that the President should have the right. Hamilton but reflected 
the general interpretation of the Constitution when he referred 
to the President in this connection as the "first general and ad- 
miral of the Confederacy." ** 

"While there is therefore no doubt as to the constitutional right 
of the President to assume personal command of the armed forces 

»jniiot'( Debate; T, 176. 

M/fttA, V, 687. 

«Sm Lather Ibrtin'i letter to the Marrlkud leKialatUTe: "Objeetioiii 
were nude to tliat put of the article, by wUoh the Prwident ia appoint- 
ed Commander'in -Chief of the armj and jixrj of the United States, and of 
the militia of tlie ureral Btates, and it waa wished to be eo far reatrained, 
that be should not command in pereoo; bat tbia eonld not be obtained." 
Ibid., t, 378; Farrand'a Beeordi, HI, 817-ei8. 

HThna the New York eonrentioa proposed an amendment, "That the 
Preaident or pereon exereiaing faia powers for the time being, shall not 
eoDUnond an armj in the field in person, without the previona deaire Of 
Congresa;" while in the H&ryland eonveation a similar amendment waa 
aabmitted, bnt negatived in committee and never Teported.£ElM)t 't De- 
batai, I, 330; H, S53. In the lat Oongreas Mr. Tucker (& C.) propoaed an 
amendment atrifcing ont the words "be Commander-in-Chief" from the 
arttde defining the President 'a powers and auIwtitDting the phrase 
"have power to direct (agreeably to law) the operations." This was 
probably in line with tbe New York amendment; but on a Tote to refer 
to the Committee of the Whole, it waa negatived. Annala of Cong., I, 763, 
763. 

*»Th« Fedwalitt, No. 68 (Qoldwin Smith ed., p. 381), 



.y Google 



120 WAE POWERS OF THE BXECUTITE IN UNITED STATES [120 

at bis discretion, the sound constmctioD of the constitational 
provision is that no sneh action on his part was contemplated nn- 
lesa in an extraordinai? emergency; that the power of personal 
command was vested in the President principallj for the pnr- 
pose of giving him that control over militaiy and naval opera- 
tions which is a neceaMiry attribute of the executive branch of the 
government.'* 

No President has yet seen fit to exercise his right t« take per- 
sonal command of the forces in time of war, altbo Washington . 

on one occasion during bis administration did actually take the \ 
field in command of militia forces called out to suppress an in- 
surrection.** President Polk also took a keen personal interest in 
the military movements of the Mexican War, and at one time, in 
order to carry his point against a refractory Adjatant-Oeneral, 
insisted on his right as Commander-in-Chief to have his instmc- ' 
tions regarded aa a military order to be promptly ob^«d.** 
President Lincoln, while never exercising actual personal com- 
mand, frequently visited his generals in the field, advised with 
them, drew up plans of campaign, and issued among othera his 
famous Generd War Order No. 1 (January 27, 1862), and Spe- 
cial War Order No. 1 (January 31, 1862), the former ordering 
a general movement of the land and naval forces to be b^on 
against the insurgents on February 22, the latter ordering an ex- 
pedition against Manassas Junction." 

Presidents McEinley and Wilson seem to have left the active 
direction of military movements entirely to the military and nav- 
al commanders, altho with the modem means of communica' 
tion the President might, much more easily than before, assume 

**Cf. opinion of SeeretaiT' of Wkr Monroe, given to a committM of 
Congreu, Feb. 11, 1815. Am. State Papert. JfU. Affatri, t, 006; see alM 
Stoi?, Commmtariei on fA« CoiuUtution, II, 316; BlKot'i Debate; II, 
306. 

» Infra, 135. 

»B Diary of JUme* K. FotJc, III, 31. 

" Work* of Abraham Lincoln (Fedanl ed.}, V, 423, 425; Rhodes, BiM- 
tors of th« Vnited Statei, III, 581. Bat of. Lmeoln 'a letter to Oen. Qnut, 
Apr. 34, 1864: "Hot expecting to tee yon before the spring eampftign 
opens, I wish to ezpreea, in tUa way, mj entire Mtiafaetion with what yon 
have done np to this time, h f ar aa I ondOTstand it. The partdonlara of 
your plana I neither know nor aeek to Imow." IfePheraan, HUtory of the 
SebtBtoS 42S. 
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active charge of military and naval operations.** Modem var 
has, however, also added such a heavy btirdeu of civil dnties npon 
the President as to make it practically impoasible for him to de- 
vote any time to the purely military side, and j t ia not likely I 
that any President will ever in the fature attempt to exercise 
his right of personal command. 

As a necessary part of his power to direct the military and ^ 
naval operations, the President in time of war hasjutixfrxontool 
of thejiutyements of the army and navy. Congress has, under 
the Constitution, the sole power to raise and support armies and 
to provide and maint^ a navy;** but aftor the forces have been 
provided and war has been begun, the President may order them 
anywhere he will for the purpose of carrying on the war to a 
successful conclusion. 

An nninent authority iMnks tiiat Congress could probably by 
law forbid the troops being sent out of the jurisdiction of the 
United States in time of peace ;*" but in time of war the author- I 
ity of the President is recognized as being absolnt« as to where 
the war is to be conducted, whether to await the mislaughts of 
the enemy and wage a purely defensive war within the bound- 
aries of tiie United States, or to send the armed forces of the Uni. 
ted States out of the country to carry on an offenBive war in the 
enemy territory, in the territory of an ally, or perhaps even in 
the territory of a neutraL "The power to use an army," says 
a distinguished ez-Jnstiee of the Supreme Court, "is co-exten- 
sive with tha power to make war ; and the army may be used 
wher** !™!^ war." carried on, here or elsewhere. There is no lim- 
itation npon the authority of Congress to create an army and it 
ia for the President as Conunander-in-Chief to direct the cam- 
paigns of tlut army wherever he may think they should be car- 
ried on."" 

As a matter of fact, there never has been any serious doubt as 
to the President's constitutional power to order tlie regular 

**8eB deKription of how Preaideiit HeKinlef kept in tooeli with the 
mllitarj speratioDB during the Bpanieh war. Beftrd, Beadi^t in AvuT- 
WON FMticm BHd dovarwimf, 318. 

nArt I, Sec 2, CL 12, 13. 

MBoot, Colonial a»d UQitory Policy of t\« United State; 1S7. 

*■ Charles E. Hq^mb, "War Powers nndw the Constitutioii," In Cen- 
tral Lam Jow., LXZXT, 20e-S14 (Bept. 21, 1917). See also Fleming t>. 
P<V«, Bow., 603, 015 (IMS). 
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forces wherever he may think best in the condact of & war, wheth- 
er within or without the limits of the United States, nor has any 
President hesitated to make use of that power in any forei^ 
war in which the United States has been engaged. Begnlar 
troops were by order of the President sent to Canada in the War 
of 1812," to Mexico in 1846, to Cuba, Porto Rico, and the Philip- 
pines during the war with Spain, and to France, Italy, and 
Russia during the recent war with Germany.** 

Just as the President decides when and where troops shall be 
onployed in time of war, so he alone likewise determines how the 
forces shall be osed, for what pnrposes," the manner and extent 
of their participation in campaigns, and the time of their with- 
drawal. Thus the troops ordered to France during the recent 
war were sent for the general purpose of waging active war 
(gainst the German military forces and of bringing about their 
defeat ; were with that end in view instructed to co5perate with 
the Allies even to the extent of being intermii^ed on occasion 
with Allied troops and placed under the command of superior 

B*The act of Feb. S, 1S12, ftuthorised the Preddent to u«ept S0,000 
Totainteen to do dotj wheneyer he deemed proper, which Prealdent Madi- 
■on HUd ma passed "with a view to enable the Enentin to at«p at ooee 
into Canada. ' ' Writing* of Jamet Madittm, VIII, 176. 

MThe eonstltntionaU^ of the President '■ action in sending troops to 
Franca was upheld bj Federal Jndge Speer in a ease decided Aug. 80, 1017, 
See also addresB b^ ex-Benator Boot at Chicago, Bept. 14, 1S17, in Th« Wat, 
Sutton and Politieal Addretaet, 68. 

For an opposite new, see a somewhat bombastic open letter to the Seere- 
tarj^ of War I7 Hannis T^lor, in which he oaja: "The uuanthorixed trans- 
portation bf the executive power of onr eonoeripted National Militia to the 
battlefielda of Europe, in defiance of Section 8, Article I, of the Con- 
stitution, will stand out in the time to come as the most stupendous act of 
illegalit; in aU our history." Cong. Stoord, 65 Cong,, 3 Sees, (Jan. BO, 
101ft), 172S-17!9. 

A Houw resolution (H, J. Bes. 166) was introduced Joljr SO, 1010, pro- 
posing an amendment to forbid Congress to conscript annles to serve out- 
side the United States to eiecote orders of any international body or trib- 
unal. Ibid., 66 Cong., 1 Bess., 3661. 

It ' < The poliej to be followed by our troops in any country is one to be 
determined by the EzeeutiTe." Statement of Haj. Gen. Craves in moHsage 
to his troops in Bussia, quoted in Th^ yation, CVIII, 863 (May 31, 1010). 
The Nation comments as follows: "So much for Wilsonion BealpolitHc by 
comparison with the old-fashioned theory that it is the business of Congress 
to declare war." 
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Allied ofBcers ; and were withdrawn from foreign soil sa r^idly 
as possible after that porpoae had been accomplished. 

The Siberian expedition, while of coarse intended to aid in a 
general way in bringing about the defeat of the Central Powers, 
had the more limited and particular purposes of saring the 
Czecho-SIovak armies in Russia from destruction, and of steady* 
ing the efforts of the Russians at self-defense and the estsbUsh- 
ment of law and order. It was not withdrawn upon the defeat 
of the Central Powers and the conclusion of the armistice, but 
was continued for some time in order ' ' that we, with the coneor- 
rence of the great allied powers, may keep open a necessary ar- 
tery of trade and extend to the vast population of Siberia the 
economic aid essential to it in peace time, bat indispensable mi< 
der the conditions which have followed the prolonged and ex- 
hausting participation by Russia in the war against the Central 
Powers." To that end, Major Gleneral Qrares, in command of 
the American troops in Siberia, was instructed "not to interfere 
in Russian affairs, but to support Mr. Stevens" (the American 
director of the Russian Railway Service Corps) in keeping open 
the Siberian railway.** In contradiction to this policy of con- 
tinuii^ the American troops in Siberia, the sm^ contingent sent 
to Murmansk and Archangel in Russia proper was entirely with- 
drawn by July 1, 1919." The action in every case was deter- 
mined solely by authority of the President, acting under his pow- 
er as Commander-in-Chief of the army and navy. 

There has been considerable bitter criticism in Congress of the 
President's BuBnan or Siberian policy ; there has also been some 
qnestion as to his power to send and continue troops there, es- 
pecially since the signing of the armistice and the virtnal ending 
of the war ; and there have been some attempts to assert for Con- 

■■ See BUt«meiit of Frendent WUaon, July 22, 1S19, in responM to ■ 
Senate reaolution of inquiry. Cong, Beoord, 60 Cong., 1 Bern. (BepL 3, 
1019), 607S. The Pretident'a vtatement is slso printed u Senate Doea- 
ment No. 807. See also etatement of the Acting Beeretarj of State le- 
gardiug the porpoaea of the Siberian expedition. Official BulUtia, Ang. 5, 
1918. Secretary of War Baker announced on Jan. 13, 1920, that the Presi- 
dent had authoriied the withdrawal of the American forces from Siberia, 
and that the movement of troopi would begin at once. 

*«Ses statement of Oen. March, Chief of Staff, June 16, 1919. 
Eearinffi iefora th« SubeommUtee of the Committee o* Military Affairs, 
U, 8, Senate, 66 Cong., 1 Sew., CO. 
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gress the right to control the movements of the forces and to com- 
pel their withdrawal. Senator Borah (Idaho) in a recent speech 
declared the presence of American troops in Siberia an nnlawfol 
osurpatioD of power hy the President and demanded their im- 
mediate withdrawal. "We are atterly at sea," he said, "as to 
why onr armed forces are canTing on war in Bossia, but what- 
ever is beii^ done in that conntry in the way of armed interven- 
tion is without authority. . . There can be no plainer usurpa- 
tion of power than to conscnpt men to war against Qermany and 
then to use them to take care of internal conditions in Bnssia."*' 
Senator Edge (New Jersey) introduced a resolution June 23, 
1919, not only declaring the Btat« of war terminated, bat ordei^ 
ing "That all American soldiers of the forces of the United 
States now in Europe shall be withdrawn from such fore^ ser- 
vice without loss of time and be returned to the United States, 
except such soldiers of the United States Begolar Army as have 
enlisted specifically for service in Europe. ' ' ** Senator HcCor^ 
mick (Illinois) introduced a similar resolution September 8, ex- 
pressing it OS the sense of the Senat« "that no additional troops 
be sent overseas except by the express authority of Congress," 
and "that all troops serving in Europe and Siberia should be 
brought home with the utmost dispatch. ' ' " 

Other similar resolutions were proposed from time to time,*** 
but only one was adopted, that by Senator Johnson (California), 
which, however, was merely a request for information as to 
the general policy respecting Siberia and the maintenance 
of troops there.*' It seems quite clear, therefore, that even 

»T tr. r. Timtf, Bspt «, 1919; ef- aUo rtatement of Chaimuui Porter, oi 
tbe HooM Oommittee on Foreign Affairs, that the drafted men were tent 
to Siberia vlth '-alwohitely no jiutifleation in law." Ibid., Ang. 14, 1919. 
But compare Senator Borah 'i remarks in the Senate, Feb. IQ, 1909: "Con- 
gTM* hai not the power to mj that an army ghall be at a particular pUee 
at a particular time or iholl maneuver in a partiealar distance. That be- 
longs exelusiTely to the Comniander-in'Cliief of the Army." Cong. Steori, 
ZLIU, PL 3 (60 Gong., 2 Bess.}, 245E. See alM his speech of Not. 4, 
1919. Ihid., 66 Cong., 1 Seu., eep. 846S, 8466. 

** Cong. Seaord, 66 Cong., 1 Sess., 1629. 

»7b(d.,C8S4. 

*«Bj Senators Johnson and Poindexter, and BepresentatlTea Bhodes, 
Wood, and Uaaon. Ibid., 65 Cong., 3 Sess., 31S8, 3410-3417, 3786; 66 Cong., 
I Bees., 64, 4336, 4704, 4937. 

41 Ibid., 66 Cong., 1 8es&, 63, 1631, 1884, 1977. 
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under the stress of bitter pftrtisanship and despite all its 
matterings and eriticisms of exeeative policf, Congress will be 
slow to deny the power of the President as Commander-in-CIiief _ 

to send and maintain troops of the army and navy abroad at his 
discretion, or to assert aaj definite claim of control for itself. 
On the other hand, the Ezecntive has not hesitated to define its I 
policy or to assert its intention of adhering to and exercising its / 
powers under the Coustitntion with respect to the movement of / 
troops.** 

In connection with hia control of military and naval opera- 
tions, the President posaeases numerous other powers. In fact, it S 
is generally held that, as Commander-in-Chief, he may do prac- ."-f 
tically anything calculated to weaken and destroy the fighting 
power of the enemy and brii^ the war to a successful conclusion, 
subject of course to the rules of civilixed warfare prescribed by 
international law and custom.** He may employ secret agents 
to obtain information concerning the position, resources, and T 
general condition of the enemy ;** he may establish a blockade of 
the enemy's ports, including those of insurgent states as well as 
of a fore^ enemy;** he may order an inTsaion of the eorany's 

M PrMldent WUmd Btated, in a letter to Fred UcATsr of Chiwgo, that 
the dnfted troops In BlberiA were being •rithdrawn u rapidly as th^ 
eonld be replaced bj voluiit«en, bat indicLted that there was no IntentiiMi 
of irithdrawing the entire expedition for some time. S. Y. Tintn, Ang. 
27, 1919. Beeretary Baker, in a statement to the House Uilitsry Affairs 
Committee, BepL IS, 1919, iusistea that the American soldiers in Siberia 
eonld not be withdrawn because of "real military and hnmanitarian rea- 
WHis." Ibid., Sept. 16, 1919. Bepresentntive Uason (DL) on this occasion 
questioned the right of the Presiduit to send troops into a eonntry with 
which we are not at war, bnt was opposed by BepresentatlTe Eahn (OaL), 
Chairman of the Committee, who cited as a precedent the sending of ma- 
rines into HaitL Ibid. Bee also statement of Gen. March, Chief of Staff, 
before the Senate Bnbeommlttee on Military Affairs, June 10, 1919. Sear. 
ingt before t^ Subeonmittte, SO, Gl. 

** Fairlie, Vatwwl Admiitittratio% of the United Staiei, 33. 

M rotten V. Vitited State*, B2 U. B., IDS, IDS (1675). 

Mprise Cossf, S Blaek, eSG (1862). Ordinarily sneh a Uoekade is es- 
tabUsbed by proelamatioD of the President. It may, however, be estab- 
lished withont this action by the President, bnt by the commander of 
naval forces as an adjunct to naval operations against other blockaded 
ports and the enemy's fleet T]\e Advta, 176 n. 8., 361, 366-367 (190O). 
President Lincoln established the blockade of the ports of the Sontii by 
proclamations of Apr. 19 and 27, 1861; President MeEinley tiie Cuban 
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eoiinti7 and establish the authority of the United States over it, 
altho he ca nnot thereby enlarge the boundaries of the Uoited 
States Qor extend the operation of our institntions and laws be- 
yond the limits previoosly assi^ed to them;" he may even set 
up, on his own exclusive anthority as Commander-in-Chief, a 
^temporary government in conquered territory.*^ 
i I The appointment and dismissal of officers for the army and 
i ' navy is another of the President's prerogatives as Commander-in- ^■ 
Chief, bnt one which is subject to some control by Cot^ross.** 
In the first place, no officer can be appointed by tiie President 
until Congress has created the grade and made provision for it. 
President Polk complained bitterly because Congress refused to 
create the grade of Lieutenant-General daring the Mexican War 
and thus permit him to appoint a commander to outrank Scott 
and Taylor. "My situation," he said, "is most embarrassing. I 
am held responsible for the War, and I am required to entrust 
the chief command of the army to a General in whom I have no 
confidence." ** Daring the recent war, however. Congress gave 
the President authority (with the consent of the Senate) "to ap- 
point for the period of the existing emergency anch general of- 
ficers of appropriate grades as may be necessary. . ," '" thus 
vestii^ the President with wide discretionary powers, not only 
of appointment but also of determining what higher grades 
might be necessary. Under this provision, Pershing, Bliss, and 
March were each appointed to the rani of fall General, a grade 
thus revived by the President for the period of the war.'* 

In the second place, the appointment of all officers of the army 
and navy is subject to confirmation by the Senate, unless otiier- 
wise provided by law." As a matter of fact, confirmation by the 

bloduule bj proclanuttioiis of Apr. 28 and June 87, 1S08. BiehardBon, itea- 
sage* and Paper* of the FreMenU, VI, 14, 15 ; X, 202-203, 206. 

fFl&ming v. Page, 9 How., 603, OlS (1840). 

« Infra, Ch. IX. 

*»Cf. Borgma, Political Setenee and Comporolioa ComtitviioMl Lam, 
n, 861-202. 

» Diary of Jtme* K. Polk, U, 393-3M. 

>« Selective Service Aet of M&f 18, 1017 (PubUe No. 12, 66 Cong.). Bee 
See. 8. 
^ » Oea. Perahing hat iliiee been commiaiioiied permanent General, bf 
anthori^ of set of Cougrew. See N. T. TimM, Sept. 4, 1019. 

«* ConeUUMc*, Art. II, Bee. 8, CL 2. 
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Senate has generally been required only in the case of the h^her 
military and naval cheers, the rule during the recent war being, 
"That oflBcers with rank not above that of Colonel shall be ap- 
pointed by the President alone, and officers above that grade by 
the President by and with the advice and consent of the Sen- 
ate."" 

Finally, Congress, under its power ' ' to make roles for the gov. 
emment and regulation of the land and naval forces," ** may 
prescribe mles of eligibility governing the appointment and pro- 
motion of ofAceiB, and in that way limit to a considerable extent 
the President's power of appointment. It has been held, how- 
ever, that such rules can prescribe only the mode in which va- 
cancies shall be filled, and henee do not confer upon the officer 
next in the order of snceession any right to the vacant place, nor 
control the President in his discretionary power to appoint some r 
other individual.** Congress can in no way dictate what appoint- \ 
ments shall be made ; it can only determine how tiiey shall be 
made and limit somewhat the field of selection by prescribing 
certain rules. Moreover, the President is entirely free to select 
whom he will from among the officers for any particular duty or 
command, without consolting the Senate and without regard 
to seniority in rank. Qeneral Pershing was thus chosen to com- 
mand the American Expeditionary Force in the recent war, altho 
he was not the ranking officer in the army at the time. In fact, 
any question that may arise as to the relative rank of o£Bcers in 
the various branches of the service is understood to be within the 
power of the President, as Commander-in-Chief, to settle without 
l^islation by or consoltation with Congress."* 

The power to dismiss or remove military and naval officers, tA- /j ^ 
pecially in time of war, is likewise considered one of tbie prerog- f 
atives of the President as Commander-in-Chief, and a necessary \ 

uStfiMKive SvnAM Aot, See. 1. 

M ConttiUUfM, Art. I, See. 8, OL 14. 

U13 Op. Atty. Oen., 13, 14; 2ff ibid., 2M, 2H. Bee also mesMge of 
PraaidBiit Uonroe, Apr. 13, 1822, and veto memage of Preiideiit HonUon, 
Feb. 28, 1891. BiehardMn, op. oit., II, 132, 133; IZ, 138. Cf. Taft, Our 
CkUf MagirtraXe ani Bit Powtn, 187-128; and Story, Conwmiarim, U, 
3S0, n. 2. Dnriag ths reeent war, the mlea govenung appointmenta, pn»- 
motiaiij, and aMdgnmenta were announeed \j QenenJ Order. OffkM U. B. 
SttlUttn, Sept 20, 1B18. 

MJNorv of Jomti K. Folk, I, 284-28S. 
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incident of his right to appoint them.*' In fact, it has been held 
by diatinguiahed authority to be an absolute power, tho one that 
oi^ht to be exercised with great discretion," and extends even 
to the removal of officers appointed with the consent of the Sen- 
ate.** From the very organization of the government under the 
Constitution till the Civil War, the power to dismifia officerB of 
the army and navy from the service was regarded as vested in 
the President by the Constitution, was not questioned, and came 
to be considered as one of the inherent powers of the Executive 
office.*" Congress in 1862 specifically recognized this power of 
the President in an act " which l^e Attomey-Gteneral later char- 
acterized as "simply declaratory of the long-eetablished law." ** 

However, by the acts of March 3, 1865, and July 13, 1866, Con- 
gress divested the President of his absolute power of removal at 
all times, requiring that in time of peace an officer coold be dis- 
missed only upon sentence of a court-martial or as commutation 
of such sentence." In 1867, Congrras went further, and in the 
Army Appropriation Act of that year provided that all army 
orders should paaa through the Qeneral of the Army, who was 
required to keep his headquarters at Washington and who should 
not be removed, suspended, relieved from his command, or as- 
signed to duty elsewhere, except at his own request or by the ap- 
proval of the Senate." President Johnscm s^ed this act under 
protest, holding that it in effect deprived the President of the 
command of the army ; and having obviously been passed as a 
measore designed to control him in particular, its injustice and 
inexpediency were soon reeogaiiei and it was soon repealed." 
The Supreme Court further held, with r^ard to the act of 1866, 
that it was in effect only a declaration that tiie power thereto ex- 
ercised by the President of summarily dismissing officers with- 

■TBurgeu, op. eit., U, 268; Blake v. ViUted Statu, 103 V. B., 227, 230 
(1880). 

■■ Memoiri of John Qtwiov Aioms, IT, 410. 

f8)tm1leff V. United Stotf. ISO U. a, 311, 314-315 (1»03>. 

M4 Op. Atty. Gen., 1, 609-613; 6 ibid.. 0-«; 8 ibid.. 230-232; 12 ibid., 
424-426. Cf. United Btatei v. Qiahri«f IT How., 283, 306-307 (1854). 

« Aet of July 17, 1862. 12 Btat. at L., SH, 6M (See. 17). 

•1 19 Op. Attj/. Gen., 421. 

■> 13 8tta. at L., 489; 14 ibid, 02. 

M Act of Mm. 2, 1867. 14 Stat, at L., 488-487 (Sec. 2). 

«» Jnlj 15, 1870. 
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out the couseDt of the Senate, shoald not exist in time of peace. 
".There was, we think, no intention to deny or restrict the power 
of the Preaident, by and with the advice and consent of the Sen- 
ate, to displace them hy the appointment of others in their 
places."*" 

The right of the President to make removals at his discretioi) > 
in time of war remained unimpaired by these acta of Congress, ^ ^ 
and was again specifically recognized during the recent war by 
the Selective Service Act,*' Efficiency Boards for examining 
into the qualifications of officers were provided for by that stat- 
ute, but it was held that these were to be convened merely as a 
matter of administrative convenience for the information of the 
President, and "do not impair or restrict the power of the Presi- 
dent to discharge for any cause which, in the judgment of the 
President, would promote the public service." It was further 
held that, even tho the President dismissed en officer because of 
the recommendation of an illegally and irregularly constituted 
board, "the legality of an executed discharge by the President 
cannot afterwards be questi<med, because of the full and summary 
powers conferred upon him by the statute." •■ Other opinions 
have likewise upheld the inherent, as well as the statutory, pow- 
er of the President to dismiss officers in time of war, without the 
consent of the Senate, or the recommendation of a board, or trial 
by court-martial." Having once dismissed an officer, however, 
or accepted his resignation, the President cannot revoke that ac- 
tion and thereby restore the officer to his rank and office, but 
most make a new nomination and secure a new confirmation by 
the Senate, if confirmation was required in the first instance.^* 

In spite of the restrictions that have been noted, the Presi- . 
dent's power to appoint and dismiss officers is such as to give / , , 
him practically complete control of the army and navy, especial- L' ' 
ly in time of war, and to add considerably to his powers and 

uBIoie o. United Statet, 103 U. 8., 227, 836 (1880). 

•' Sees. 1, S. 

*> Opinions of Acting Judge Advocate General Uayea, May 10 and 
July 15, 1918, In Wigmore, 8ourM-Book of U&itary Law and War-IiiM 
Legiilation, 752-755, 790-794. 

** Cf. opiniDQ of Acting Judge Advocate General AnMll, Apr. 9, 1918. 
Hid., 731-735, 

TO Mimmaek v. United Statei, 97 V. B., 126, 435, 43T-t3S (1888) ; jr«m- 
otrv of John Qttino]/ Adam*, VII, 14. 
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t/prestige as Comiiiander-m-CIiief. It is a power that waa feared 

I greatly at the beginning,'^ and it is a power that needs to be 

I exercised with due caution lest political expediency rather than 

J military fltneaa become the criterion for selection/* On the 

/^ whole, it can be s&id that the President has in his exercise of this 

tremendouB power generally placed the winning of the war above 

any thought of personal or political advantage to faimself. 

It might be well here to point out some distinctions between 
the President's control over the army and navy, and his control 
~ over the militia, for his powers of command with regard to the 
latter are considerably more limited than those with respect to 
the former. In the first place, the President is not at all times 
the commander-in-chief of the militia, as he is of the regular 
army and navy. The report of the Committee on Detail in the 
Convention of 1787 (on August 6) had made the President "com- 
mander-iiMihief of the Army and Navy of the United States, and 
of the militia of the several States," " thus making no distinc- 
tion between the power of command over the militia and that 
over the regular forces, but giving the President complete com- 
mand of both at all times. When tiie report came before the 
Convention, however (on Angost 27), objection was immediately 
made and Mr. Sherman 's amendment giving the Executive com- 
. mand of the militia only "when called into actual service of the 
United States" was adopted with but two dissenting vot«&" 
That change in language placed a very definite restriction on the 
power of the President to command the militia only upon the 
stated occasions, it being at other times under the command of tfae 
executive of each particular state. 

TiSee Lather Martin 'h letter to tbe Haryl&nd legivlature. Elliot 'i Dt- 
hatet. I, 879. 

'■ For an interetting inilgtit into the problem that Bometimea eonfronte 
the Preildent in this csonneetiOD, see Diary of Jamet K. Folk, I, 413-413. 
President Wilson has been aocaaed of being guided ebietlj bj political 
eonaideratiODa in declining to give ex-Preaident Booaerelt a command dur- 
ing the recent war, and in refusing to Saaign Oen. Wood to OTeraeaa doty. 

"Uaditon't Journal (Hnnt ed.), II, 80. 

^*Ibid., II, 260. The jealou* care with which the atatea wished to pre- 
aerve the militia as dirtinctivelj atate troopa under the command of state 
authorities is shown farther by the varioua amendments proposed in the 
state ratifying conventions. See BOiot'i Debates, I, 331, 335; II, 645.546, 
562; UI, 680; IV, 108, 2iB. 
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In the second place, the President cuiaflt_ordeT the militia 
into "the actual service of the United States" and thus become 
its commaoder-in-chief, simply npon his own authority. The 
CoDStitntion gfives the Presi dent no authority in that respect, 
botjacts in Onngrenw the power "to provide for calling forth'' 
the militia. " '* It is tnie that Congress has carried out this con- 
stitational provision by giving the President in torn definite 
statntoiy authority to call out the militia tinder certain circum- 
stances; nererthelesB it also remains true that while the Presi- 
dent's power to command the army and navy is complete and ez- 
clnsive, he has over the militia, in the words of Hamilton, "only 
the occasional command of such part as by legislative provision 
may be called into the actual service of the Union." '* 

Thirdly, the President is very definite ly li mited in the gur- 
po8M_for which he may use the militia, even" alter it has been 
lawfully called out and placed under his command. The Consti- 
tution gives Congress the right to provide for calling forth the 
militia only "to execute the laws of the Union, to suppress in- 
surrections, and to repel invasions," " and of course Congress 
cannot empower the President to use the militia for any other 
purp<»es. 

The President has, however, been granted as wide powers as 
this constitutional provision will permit. By the Act of Septem- 
ber 29, 1789, Congress authorized the President to call out the 
militia to repel Indian invasions," and the Act of May 2, 1792, 
extended that authority to include all the cases mentioned in the 
Constitution. This act, as well as the Act of February 28, 1795, 
broadened the power of the President still further by authoriz- 
ing him to call out the militia not only in case of actual invasion, 
but also whenever there is "imminent danger of invasion from 
any foreign nation or Indian tribe," '* thus introducing for the 
first time the element of discretion. By means of amradments 

» CoMlOWim, Art. I, See. 8, CL 15, 

r*Ths FtatnMtt, No. 66 (6») (Qoldwin Smith ed., p. 361). See alM 
JohwMi t>. Savre, 158 U. B., 100, 115 (1885). Cf. PieudeDt Fillmore's dia- 
euBiion of the diatjnetiou between the Presideiit'B powers in this respeet 
In hi* meaage of Ftob. 19, ISSl. Biehudeon, op. ett., T, 104. 

TT CoMtittttion, Art I, Bee. 8, CL 15. 

» A-maU of Cong., 1 Cong., II, App., SIM (Bee. 5). 

I'lbid., 2 Cong., App., 1370 (See. 1); 3 Gong., App., lEOS (See. 1). 
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and Bupplementaiy acta, the powers of the Presideiit in this re- 
spect have been still farther broadened and amplified.*** 

Several important constitational queationa as to the power of 
the President have been raised under the provisions of these acts. 
Thus, when President Madison called out the militia for service 
in the War of 1612, the qnestion immediately arose as to where 
the power rested to determine when the emergency contemplated 
by the Constitntiou existed. The governors of three states (Mas- 
sachusetts, Connecticut, and Rhode Island) refused to respond to 
the call, in part on the ground that it was within the power of the 
executive of each state to determine whetiier the need for militia 
was so great as to warrant its being called out, and that in their 
opini(m no such emergency existed at that time. In this opinion 
they were supported by the Massachusetts Supreme Court and 
the Hartford Convention.*^ Secretary of War Monroe, however, 
dissented vigorously from this view and held that it was within 
the discretion of the President alone to determine the existence 
of a constitutional exigency for calling out the militia.** He was 
supported at the time by the committee of Congress chosen to 
investigate the situation,*' and later by the Supreme Court,** and 
it is now generally recognized that the President has exclusive- 
ly this discretionary authority. 

Another much-dispnted question concema the extent to which 

the President may use the militia outside the limits of the Uni- 

/ ted States. In the War of 1812, in the Seminole War of 1818, 

and in the Mexican War of 1646, the militia was ordered out and 

actually used across the border of the United States," the action 

MAeto of Julj 20, 1861; Dick Uilitia A<!t of 1903; NatioDal DefenM 
Aet of l»lfl. 12 Stat, at L., 281 ; 32 aUL, 77S, 776 ; 39 ibid., 166, 201. 

•iHcHaator, Hittorg of tht PeoplB of IJm I7nitad Statia, III, 544-546; 
IT, 261; Am. State Paper*, JfO. Affairs, I, 605, 610-612; 8 lUas., 548, 
H». 

t*Am. State Papert, MU. Affaire, I, 605-606. 

M Bee ita report, ibid., I, 604. 

■«ir<irtm o. Mott, 12 Wbeat., 10, 31-32 (1S2T); Lutk«r v. Borden, 7 
Maw., 1, 43 (1846). The T&rioQB occasions apon irhish the militia hu bem 
called into the federal service are cited b; Quinej Wright in "Military 
Administration," in Beport of the Effieietujg and Eoonomy Committee, 
State of niittoie, 1915, 697-903. 

««UcMsster, op. ctt,, 111,-438; IV, lS-18; Quincf Wright, op. ott., 60S, 
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in every case being based on the authority for ita use in repelling 
inTasions. There was some attempt in Congress in 1812 to give 
the President definite statutory authority to use the militia forces 
outside the United States, but after a debate in which most of 
the members seemed to thinh sueh use unconatitntionai, the mat- 
ter was left unsettled.'* In the Seminole War of 1816, specific 
authority was given to use the troops (consisting lai^ely of mil- 
itia) across the Florida border in case of necessity,** and in 
the Mexican War the President was expressly authorized to call 
out militia to serve during the war, which it was known would 
be w^ed on enemy soil.** Quite recently Coi^ress t^ain showed 
its inclination to permit the use of militia outside the limits of 
the United States when in the amendment of 1908 to the Dick 
Militia Act of 1903, it was provided that when called out, "the 
militia shall continue to serve during the time bo specified, either 
within or without the territory of the United States unless sooner 
reeved by the order of the President. " ** A similar provision 
was included in the Act of February 16, 1914, with regard to 
the naval militia.** j 

The constitntionality of these provisions has been in dispute. \ 
A portion of the militia ordered into Canada in 1812 refused, on 
constitutional grounds, to cross the border, and a high authority 
thinks it doubtful whether any military court could have vindi- 
cated its jurisdiction had it attempted to punish this disobedi- 
ence.'^ A portion did cross, however, and the precedents of the 
wars of 1812, 1818, and 1846, would seem to be authority for the 
view that militia may be used outside the United States if neces- > 
sary to repel invasion. Attorney-General Wickersham took that 

M JniMb of Cong., 12 Cong., I, 728-802; ElUot't Debate*, IV, 4G9-4fiO; 
HeHaater, op. oU., Ill, 438. 

*' See mtmuge of President Monroe, Har. 2S, 181S. Am, State Paperi, 
Uii. AffaXr*, I, 681; letter of See. of War Calhoiui to Gen. Gsinaa, Dec 16, 
1B17. Piid., 689. 

iMJnincy Wright, op. ait., 890; of. Upton, Uilitary Folic]/ of the United 
BUarn, lH-197; Act of Maj 13, 1846. Q Btat. at L., 9 (SeciL 1, 8). 

■■36 Btat. at L., 3SS, 400 (See Bee. 3). 

M 88 iMA, 283, 264 (See. 4). 

" Ordronaiu^ CoMMwIiona) ZeirfalntioM im tU ViMei Btatet, S04. He- 
Huter seems to think the refoB&l of the militia to crow nu dve te 
eowvdiee mther than to an7 oonatitatioual lertiples. Ewtory of the People 
of t)ie United Statee, IV, 12. 
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view ill an opinion rendered in 1912: "If the militia wen 
called into the service of the General government to repel an in- 
vasion, it woiUd not be necessary to discontinue their use at the 
boondary line, but they might (within certain limits, at least) 
pursue and capture the invading force, even beyond that line, 
and just as the Regular Army might be used for that pur* 
pose." ** Pcmieroy, however, holds that "in no case can they be 
compelled to serve without the territory of the Union. The laws 
must be executed where they have force, and that is only within 
the eonntry itself. Insurrections and invasions most be internal. 
We do not repel an invasion by attacking the invadit^ nation 
upon its own soil. " The furthest he is willing to go is to admit 
that the militia may be called out before the invaders have set 
foot upon our territory. "It is a fair construction of language 
to say that one means of ' repelling' an invasion is to have a force 
ready to receive the threatened intruders when they arrive."" 
While there may thus be some doubt as to whether, or to what 
extent, the militia may be used outside the United States in 
repelling invasions, practically all authorities seem to agree 
that it cannot be used, as militia^ for the purpose of invading a 
foreign country or canT^g on an offensive war outside the juris- 
diction of the United States. Thus Attorney-General Wicker- 
sham, in the same opinion in which he held that militia might be 
taken across the border to repel an invasion, held the act of 1908 
unconstitutional in so far as it authorised the use of the militia, 
as such, for the purposes of warfare in foreign countries.** Judge 
Advocate General Davis in 1908 had rendered an opinion to the 
contrary, arguing that a declaration of war is a law for the ex- 
ecution of which the militia may be called out and sent wherever 
necessary to carry out its purposes ; ** but the weight of authority 
is in support of the view that the militia cannot as such be sent 
out of the United States for the purposes of a foreign war.** 

•■ 29 Op. Atty, am., 32i, 3U. 

•> Foaeraj, CotutttulMnoI Lav (Bennett's ed.), 387. 

■•2ff Op. Atty. Om., 320. 

■"See Cong. Becord, XLII (60 Cong., 1 Setc), 6943; of. opinion of 
Aaat. Atty. Qen. Boyd on the position of the militia in the Spanish Wu. 22 
Op. Atty. Gm., 226, 227-228; fi36, S40. 

M Pomeroy, Ctmttitutiowd Law, 387; Von Holat, Con«M«tionaI Low, 
170; Ordronnuz, Corutitvtwnal Legialatwit, 501-S02; Dig, Opt. J. A. 6, 
(ed. 1901), 483. 



.y Google 



135] POWEBS OF OOMUAND 135 

Finally, with regard to the appointment of ofScera for the com- 
mand of the militia, th e powers of the President are very much 
limited. The Constttntion definitely reserves to the states the 
appointment of such officers,"^ bnt the Constitution is not clear 
as to what authority may appoint the commanding o£Bcers when 
several different militia units, or militia from several different 
states, are called into the service of the United States. 

There is no doubt that the President himself may take personal 
command on such occasions, since he is made commander-in-chief 
of the militia "when called into the service of the United 
States," as he is of the regular army and navy at all times. 
President Washington was not only clear as to his right to take 
personal command of the militia forces upon such occasions, but, 
Id the case of the Whiskey Rebellion in 1794, was also convinced 
of the necessity of exercising that right. He assumed active com- 
mand of the militia forces assembled to crush the insurrection, 
visited the place of rendezvous, and personally directed the for- 
ward moTonent of the troops, living and marching with them as 
active commander in the field from September 25 to October 20, 
when, as he informed Congress in his message of November 20, 
"if the state of things had afforded reason for the continuance of 
my presence with the army, it would not have been withholden. 
But every appearance assoring such an issue as will redound to 
the reputetion and strength of the United States, I have judged 
it most proper to resume my duties at the seat of Qovemment, 
leavmg the chief command with the Governor of Yii^rinia (Ma- 
jor^Qeneral Henry Lee)."*" There was apparently some criti- 
cism of Washington's coarse at the time as being unconstitu- 
tional, which the President denounced as " imi>ertinence, " ** al- 
tho he was careful to say that -"imperious circumstance alone" 
could justify his absence from the seat of government while Con- 
gress was in session."*" 
Washington's action in this case was not of course a case of 

•lArtl, See.8, CL 16. 

mJm. Btate Paper*, Mito^ I, 84; See also letters of WaahioKton to 
Maj. Oen. Daniel Uorgui, Oct. 8, 17B4, ud to lUJ. Oen. Lee, Oct. 20, 
17»4. WHHitsg of Qnrgt WoMn^gtw, Xn, 469470, 479480; of. OUver, 
Alnmder EtmHtim, 348-347. 

M WrUimgt of Qwrgt WMhiiiigtw, ZII, 474. 

■MiMd., 48B. 
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ezercisiD^ personal command in time of actual war, bat of domea- 
tio trouble. Nevertheless it is significant as showing that Wash- 
ington did not hesitate to leave his civil duties to take active 
command of troops in the field, even when Congress was in ses- 
sion, and it is not at all unlikely that he would have done the 
same in case of more serious difficulties with foreign powers. 

As a matter of fact, it was seriously asserted during the War 
of 1812, that when the militia was called into the service of the 
United States, the President could not delegate his right of com- 
mand to any officer — in other words, that he cotdd under no 
circumstances appoint any other officer to c(»nmand militia 
forces — ; but that whenever different detachments of militia 
were called out, or militia from different states, the President 
was under the obligation of assmoing personal command. This 
was the contention of the governors of the three states refusing 
to furnish militia, when, in reply to President Madison's call 
up<m the militia for service during that war, they gave as one 
reason for objecting to letting the militia out from their juris- 
diction, "That when the militia of a State should be called into 
the service of the United States, no officer of the regular army 
had a right to command them, or other person, not an officer of 
the militia, except the President of the United States in 
person. ' ' '*' 

This view of the governors was sustained at the time by the 
Massachusetts Supreme Court,"' but was later vigorously con- 
demned by Secretary of War Monroe, in an opinion given to 8 
committee of Congress, February 11, 1615, in which he said that 
such a construction was one "for which I can see nothiiig in the 
Constitudon to afford the slightest pretext." He maintained 
that the President was imder no greater obligation to command 
the militia in person than the regular troops; that* the power to 
command both was vested in him principally for the purpose of 
giving him that control over military and naval operations which 
is a neeessary attribute of the executive branch of the govern- 
ment ; that his actual presence with the troops, either militia or 
regular forces, was under no circumstances necessarily coutem- 

101 Jm. state Paperi, MU. Affairt, I, 606, 610-SlI. 
in ibid., flll-612; S Hau., MB, 560.- Cf. also debate in Congreu, Api. 
17, 1812. AiWiU of Cong., 12 Cong., 1 Ben., II, 1324. 
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plated by the Gonstitntion ; that "in Gonstraction of law he is 
commander-in-chief, though not present." '^* 

Monroe's position with regard to the meaning of the Constitu- 
tion was eminently sound. It can hardly be imagined that the 
framera of the Constitution intended anything else than that the 
President should be the judge as to the wisdom and necessity of 
his personal presence with the troopa ; still less can it be imagin- 
ed that any distinction was intended between the President's ob- 
ligations in that respect toward the militia and the regular 
forces. The general practise on all occasions upon which the \ 
militia has been called out, as well as authoritative opinion, would \ 
therefore indicate that when the militia has been ealled into the I 
service of the United States, it comes onder the control of the '\ 
President aa Commander-in-Chief, and may be commanded by \ 
him personally or by any officer designated by him, whether of ' 
the regular or militia forcea."* 



iM Jm. BtaU Fapen, MO. Affair; I, 606. 

iM Ordronaux, ConttiUdional Legitlation in the Vnitad State*, SOS ; 2 Op. 
Attf. 0**., 711; Btai7, Commentariat, U, 316 n; An. 8tat» Paper; MO, 
Affairt, n, lOS. 
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CHAPTER Vm 

POWERS OP MILITARY JURISDICTION 

For the exercise of military jarisdiction, two principal mili- 
taT7 tribunals have come into being — conrts-maTtial, for the >^ 
trial of offenders against military law, andTmiEtary^ aommissioTH, ^ 
for the trial of offenders against the laws of war and under mar- 
tial law.^ The authority of the former is conferred and defined 
largely by statute, under the power given to Congress "to make 
rules for the government and regulation of the land and naval 
forces ; " * while the authority of the latter is derived principally 

from the iwnnfpnTi Innr nt mm- ' 

Altho the authorization of courts-martial is thus in the hands 
of Congress, their control afterwards rests almost exclusively 
; I with the executive branch of the government. They are created, 
\^\iin every ease, by military order issued by commandii^ officers 
having authority under the Articles of War to call them into 
being.* "They are creatures of orders, the power to convene 
them, as well as the power to act upon their proceedings, being 
an attribute of command." * 

I For the diatinetioii between military hiir anil martial law, lee ifaniuiJ 
for Cowrtt-Martial, V. S. Jnoy (ed. 1917),l-2; Davis, Trtatita on ttu Mili- 
tary Law of the United State* {2uA ed.), 6^ Birkhimer, ifiltlory Ooverri- 
mmt and Martial Lav (find ed.), 371-391. See also an excellent tatmlar 
■tatement in Davia, op. eit., 12. 

* Conttitvtion, Art I, Sec. S, CI. 14. The rulea enacted by Congreaa un- 
der this proviaion are for the most part included in what are called the 
Artielea of Wat. The latest rerigion of these may conveniently be found in 
Jfonvol for Conrti-Martial, 305-326 (App. I) ; also a concise history of the 
Articles in the same Uannal, Ix-xiii. 

* See Lieber 's Initruetioni for the Qovernment of Armiei of the United 
States in Time of War, Q. O. 100, A. O. 0., 1363, in Birkhimer, op. oil, 
S39. 

* Davis, Treatite on Military Law, 16. 
«Wy. Opt. J. A. 6., (ed. IMl), 883. 
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The President is expressly authorized by atatnte , to conven e 
general conrta-martial under certain circumstances.* He is by 
no means, however, limited to that specif ease, nor dependent 
upon statutory authority, hut is empowered to convene such 
courts-martial "generally and in any case," by virtue ofJiis£Dll- 
Btitutional authorityi as. Commander-in-Cliief .' In an opinion 
rendered June 6, 1877, Attorney Gteneral Devena, after reviewing 
the law and precedents on this subject, said: "The authority of 
the Pretddent to appoint general courts-martial, in eases wherein 
he is not expressly authorized so to do by Congress, may there- 
fore be regarded as well established. It rests directly upon the 
provision of the constitution which makes him Conunander-io- 
Chief, as interpreted by the law and usage of the military service 
existing when that instrument was framed ; it is sustained by the 
doctrine laid down in American works of authority on courts- 
martial, the views expressed by one of the standing committees 
of the House (that on Military AfFaira) whose special businesa it 
is to make itself conversant with subjects of this character, and 
an official opinion of the late distinguished head of the Bureau 
of Uilitary Justice, Judge Holt ; and, moreover, it is confirmed 
by loi^>continued practice, extending back nearly to the begin- 
ning of the Qovemment. ' ' ' 

That power of the President has further been supported by 
the Judiciary Committee of the Senate;* and it has been exer- 
cised on numerons occasions, both before and after the passage 
of the statute in question, notably in the cases of Brigadier Gen- 
eral Hull (1813), Major General Wilkinson (1814), Major Gen- 
eral Gaines (1816), Major General Twi^;s (1856), Brigadier 
General Paine (1865), and many others." The power so exer- 
cised is "a striking illustratiou, " as was said by one authority, 
"of an undefined constitutional power, for it is nothing less than 
the power to constitute tribunals with judicial jurisdiction ex- 
tending even to trials for capital offenses.'"^ 

■Act of Ma; 2B, 1830, 4 Btat. ct L., 417. 

T BwaUn «. Vnited BUxtea, 16S TI. S., 663, 068 (1SB7) ; Dig. Opt. J. A. Q., 
6SS; Davia, op. dt., IT. 

• IS Op. Atty. 0«n., 302-303. Bee alM ibid, 207-301. 

• Beport No. 868, H&r. 3, 1870, 45 Cong., 3 Smb., «it«d in Davia, op. cit., 
17, n. 

i*8ee list of courtB-martial convened bj order of the Preadent in 15 
Op. Atty. Om., 301-302. 

11 Idober, Bemart* on ^rmy Begviatioiu, 25. 
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The fact that military commanders Bubordinate to the Presi- 
dent may also upon occasion convene coorts-martial, can in do 
sense be understood as a limitation npon the President's consti- 
tutional power to summon these courts at his discretion. "A 
military officer cannot be invested with greater antfaority by Coa- 
gresB than the commander-in-chief, and a power of command 
devolved, by statute, on an officer of the Army or Navy is neces- 
sarily shared by the President, . . Since the earliest l^psla- 
tion of oor Qovernment it has imdoiibt«dly been understood and 
intended that whatever powers were granted to general officers 
were, at the same time, granted and intended to be shared by the 
Preoident . . . whose name is understood aa written in 
in every statute which confers npon a military officer military 
authority."" 

The President may, however, act through his subordinates. 
Thus, a convening of a general court-martial by the Secretary of 
War is held to be in law a convening by the President, and as 
legal aa if the President himself had signed the order, such act of 
the Secretary being purely administrative and in law the act of 
the President whom he represents." 
The constitution of general courts-martials is also subject to 

I the control of the Executive. The appointing authority, 
whether it be the President or a subordinate commanding offi- 
cer, designates the number of officers, between the statutory 
maximum (13) and minimum (5), that are to constitute any 

^particular court in any case, and his decision is final.'* Even 
during a trial members of a court may be relieved from duty 
with the court and ordered to other service, or new membeta 
may be added, without affecting the functioning of the court or 
the validity of its proceedings, provided merely that the memT 
bersbip is not reduced below the TniniTniiTn nor increased beyond 
the maximum.'* Even the reduction of a court below the mini- 
mum does not dissolve it, its sittings being merely interrupted 
until sufficient new members ore added, and the validity of its 
proceedings being unafEected. "Thus the membership of the 

iiDavu, op. dl., 17, a; ef. 8th Article of War, in Jfamuil for ComU- 
UartUd, 309-310. 

" Dig. Opt. J. A. e., 290, &es, 644-64S. 

i*Uartin V. MoU, 12 Whnt, 10, 34-35 (1827). 

" Of eoDTse there are eertain rulsB requiring the re&ding of the previoui 
record to the new memberi, etc., but there is in no sense a retrial 
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court, both as to niunbers within atatutoir limits and as to per- 
sonnel, is entirely within the control of the appointing or 
BDperior military authority at all times." ^' 

The President also has entire control over the methods and \^ _^ 
procedure of courts-martial." The procedure for preferring 
charges and bringing the accused to trial is prescribed almost 
exdusiTely by regulations and th« customs of the service, while 
the rules of evidence are tiiose of the federal courts as modified 
by executive regulaticHis. 

Likewise, the President may to a large extent control the find- i,^ 
ings and sentence of courts-martial. The Articles of War ex- 
pressly provide that the approval of the appointing officer or of 
his successor in command is a condition precedent to the execu- 
tion of any sentence, and that the appointing authority may ap- 
prove or disapprove the finding, or approve or disapprove the 
whole or any part of the sentence." The President acts as the 
reviewing authority in all cases tried by courts-martial convened 
by himself, either under his general authority as Commander- 
in-Chief, or as expressly provided by statute, in cases of sen- 
tences respecting general ofBcers, in cases of sentences of death 
or dismissal adjuc^ied in time of peace, and in all cases submit- 
ted to him for action in time of war. He may approve or dis- I 
approve in whole or in part the findings or the sentence, or he [/ ^ 
may mitigate the punishment." 

Also, by custom of the service, the President or other appoint- 
ing authority may return the record in any case for reconsidera- U- 
tion and revision, whether the finding is guilty or not guUty. 
A rule of procedure prescribed by President Wilson, effective 
August 10, 1919, modified this in so far as it abolished the power 
to return a finding of acquittal for reconsideration or any een- 
tence for revision upward,*" bat of coarse another President or 

le E. H. Horgan, in Yale Law Jow^ XXIX, 60-61. 

IT 8«e 3Stli Artide of War, in Jfamxil for Covrtg-Uartial, 314. 

M 46tb ud 47th AtUcIm of War. Ibid., 315-316. 

'•Diff. Opt. J. A. a., 568-S69. But when gaeh approval or diMpproval 
hac once been givai and the aeeoaed Avlj notified, it is be;ond the pow«r 
of the President to change hia dedaion, even thou^ bis action may after- 
warda be foond to have worked an injustice. 15 Op. Atty. Otn., 290, 297. 
Of conrse the President mttj still pardon the accused, if punishment !• 
noexeeuted. 

MO. O. 88, W. D., see. 1, Jnl; 14, 1019, quoted in Fob Lav Joar. 
XXIX, 63, n. 



.y Google 



142 WAS POWERS or the exeoutite in united states [142 

President Wilson himself migbt revoke this order and thus re- 
store the former practise. While the EzecntiTe has thus almost 
' complete control over the findings and sentences of eonrts-mar- j. 
I tial, Congress has no power whatever either to revise or reverse 

"* their judgments.*^ 

As in the case of the convening of courts-martial, bo the action 
of the President respecting their procedure, findings, and sen- 
tence, while it should be the result of his own judgment," need 
not be under his own hand,** any action of authorized subordi- 
nates, such as the Secretary of War and the Secretary of the 
Navy, being presumed in law to be the act of the President."* 
But confirmation of findings and sentence by some Executive 
authority being required in all cases before execution of sentence, 
courts-martial can hardly be considered as anything but advisory 
bodies, with the power of makii^ recommendations or of report- 
ing findings of fact and conclusions of law to a non-judicial 
superior, whose principal function is that of an executive.** 
"The system then is clearly one of review by superior military 
authority, which may, but need not, ask or follow the opinion of 
legal advisers, and is in no reapecA judicial. . . The principle 
at the foundation of the existing system is the supremacy of 

I military command. To maintain that principle, military com- 
mand dominates and controls the proceeding from its initiation 
to the final execution of the sentence." ** 

Courts-martial differ widely, therefore, from civil courts. The 
latter are created by statute, which also describe their composi- 
tion, define their jurisdiction and procedure, and determine the 
times and places of their sessions. Courtsxmartial, tltO'-cir- 
tborized by statute, are created and dissolved in every casaJiy 
executive authority ; the Executive likewise determines their com- 
position, defines their procedore, and controls their findings and 

» Am. Btate Paper*, Jfil. Affo^i, V, 17- IS. 

uJIuMtlo «. Uita»d atatet, 122 V. B., &48, 597 (1887). 

nUntteS State* v. Fleieher, 148 V. B., M, 88-89 (1803). 

»/Md., 91; ViMed Btate* v. Page, 137 V. a, 673, 679-880 (18BI) ; BM- 
op V. Vnited State*, 197 U. B., 334, 341-349 (1905). 

n Olenn, The Army and the Lav, 36-42. 

i« E. M. Iforgui, op. eif., 6S, 86. Tbe oidnioD of the Judgs AdToeatfl 
QeneTAl la in aome eaaea reqnirod before exeeution of aentenoe, but 011I7 
bj Oeueral Order, Hla AdviM la gaaeniHj followed bj the revlewiiig aa- 
thoritf, but not neceaaarilf, and it haa been diaregarded. 
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sentences. It therefore seems correct to say, as do most authori- , , 

ties, that courts-martial f ^ no part of the jndiciary of the United i i , , 

States, but simply agencies of instrumentalities of The Y V \ ' 

Bxecntive." ~ 

Military^ commissions.ss contrasted with courts-martial, are of 
comparatively recent origin in the United States, havii^ been 
initiated by General Scott in Mexico in 1847.*" Coarts-martial, 
as has already been noted, are instituted for the trial of offend- 
ers against military law, that is, their jurisdiction is restricted 
by statute to military persons and to certain specific offences 
defined by law. Hence other tribunals have been found neces- 
sary (or the trial of civilians as well as military persons, who are 
accused of criminal acts contrary to the common laws of war and 
under martial law, and for this purpose the military commissions 
have been established. Thus the military commission initiated 
by General Scott was mainly for the punishment of murder, rob- 
bery, and other violent crimes, committed either by civilians or 
military persons, and not at that time c(%nizable by a conrt- 
martial. At the same time another tribunal, called the "council 
of war," was inaugurated for the punishment of offenses pecu- 

" Davis, op. dl., 15; Dig. Opt. J. A. 0., 283; Willougbby, CoMtituttonol 
Law, II, 1197. 8. T. AdhU, rewntlj Acting Judge Advoeate General, 
admita tliia eoDclnnon, but eritidxeB severelj the lystem that makea mail 
a eoneluBioii neeMaar;. See hia article, "Ifilitar; Jostice," In Cornell 
LoK Qvar., V, 11-17 (Nor. 1810), eap. 6-7. But compare the Supreme 
Court opimon approviiig the following atatement l^ Attomej Oeneral 
Batea; " The whole proceeding from ita inception is judieiaL The tria^ 
flndinga, and aentenee are the aolemn aeta of a court organtced and con- 
dnetad according to the prescribed forms of law. It aits to paaa upon 
the most aacred qnestiona of human rights that are erer placed on trial 
in a court of jostiee; rights which, in the verj nature of thinga, can never 
be exposed to danger nor subjected to the uncontrolled will of an; man, but 
which must be adjudged according to law." Svnkle v. United States, 122 
U. B., 543, 568 (1887). For an excellent review and criticism of tlie present 
court-mArtial system, see an article, already occasionally referred to, bj 
E. H. Morgan, "The Existing Conrt-Martial System and the Ansell Ar- 
ticles," role Loiff Jour., XXIX, 52-74 (Nov., lOlS). For a defense of the 
present ayatem, aee an article by Q. Q. Bogert, prof esaor of law in Cornell 
UnlTeraitj' and recently Judge Advocate of the 78th Division, "Conrts- 
Uartial: Critidsma and Proposed Beforms," in Conett Law Qwr., V, 18- 
47 (Nov., 191S). 

MSee Gen. Scott's G. O. No. 287, Sept, 17, 1847, in Birkhimer, op. cH., 
B81-683 (A^tendix I, Par. 10, 11.). 
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liar to war, and e8i>ecia]ly crimes by memberB of guerilla bands. 
Early in the Civil War these two tribimals were, by practise of 
the military commanders and sanctioned by the War Depart- 
ment, united into the one court called the "military com* 



'" The aathority for the creation of military commissions may 
,' therefore be said to be the same as that for the proaecution of 
war and for the exercise of military ^Tcmment and martial 
\law — they are "merely an instrumentality for the more effi- 
cient execution of the laws of war," " and as sach are bat an- 
other agency of the Executive. Tho derived from the common 
law of war, the authority of military commissions has been rec- 
ognized in statutes,*' in executive proclamations,*' in opinions 
of Attomeys-Qeneral,** and in rulings of the Supreme Court,** 
so that it is now "as well known and recognized in the laws of 
the United States as a court-martial. ' ' *' 
I The President has practically complete control over the mili- 
' tary commiasionB. There is no statute prescribing how or by 
whom tbey are to be constituted, or how they are to be composed. 
In practise, however, they have been created by the same authori- 
ties as are empowered to order courts-martial, which means the 
President himself at his discretion or his military commanders 
acting under his authority. Attomey-Qeneral Speed in 1865 
upheld the right of the President to create such military tribun- 
als even for the trial of non-militaiy persons — in this case the 
assassins of President Lincoln: "I do not think," he said, 
"that Congress can, in time of war or peace. . . create mili- 
tary tribunals for the adjudication of o£Fenccfi committed by 
perHons not engaged in, or belot^ing to, such forces. . . But 
it does not follow that because such military tribunals cannot be 

MWinthrop, Ahridffment of ItUitary LatB (2nd ed.), 331-332. 

'ojbid., 331. 

" Aeto of Uor. 3, 1863 (mc. 30) ; Jul; 2, 1804 (see. 1) ; JtHj i, 1864 
(seei. «, 8) ; Hu. 2, 1867 (bm. 3) ; and Mveral later appropriation aoU. 

»i ProelamationB of Sept 21, 1862 and Apr. 2, 1866. Btehnrdson, Mm- 
tagea and Pap«r» of ih« TreaideKtt, VI, 08-90, 420-432. 

MS Op. AUy. Gen., S5; 11 ibid,, 207; IS ibid., 332; 13 ibid., 50; 14 
tbid., 240. 

i« Bx porta Vallandigham, 1 Wall., 243 (1863) ; Ex parte iftUvm, 4 
WalL, 2 (1866). 

■< Davia, Treatite on Military Law, 308, n. 
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created by Congress, . . that they cannot be created at all." 
The Attorney-Oeneral held that under the laws of war, which 
constitute the greater part of the law of nations and therefore 
are a part of the law of the land, military conunanders are au- 
thorized to create and establish military commissions or other 
tribunals for the trial of ofiTenders against the laws of war, 
whether these offenders are active or secret participants, that 
"obedience to the Constitution requires that the military should 
do their whole duty ; they must not only meet and fight the ene- 
mies of the country, in open battle, but they must kill or take the 
secret enemies of the country, and try and execute them accord- 
ing to the laws of war. ' ' ■• 

The composition of military commissions is entirely within the 
authority of the President to determine. There being no statu- i 
tory maximum or minimum as to the number of members, as in/ 
the case of courts-martial, the discretion of the President is evenf ^ 
wider than for those tribunals. Military commissions have, how- ^ 
ever, nsnally been composed of five members; less than three 
would be contrary to precedent; but any number would be 
legal." 

The jurisdiction of military commissions is not defined by 
statute, but extends in practise to violations of the laws of war, 
whether by civiUans or military persons, in occupied enemy ter- 1 
ritory or in territory under martial law.*" The power of the i 
President to institute military government over occupied terri- 1 
tory is exclusive," and in that respect be controls the jurisdie- 1 
tion of military commissions. The power to institute martial I 
law, whUe more doubtful, is generally held to belong properly, in I 
time of war, to the Executive, as Commander-in-Chief. "The 
power of the Executive to prosecute a war precipitated upon the 
country carries with it by necessary implication," says one au- 
thority, "the incidental power to make use of the necessary and 
customary means of carrying it on successfully. If he deems the 

» 11 Op. AtX-s. Gat., 297, 298, SSO, 308, 316. 

" Winthrop, op. oil., 333; Big, Opt. J. A. Q., 463. The military eommis- 
aioB convened bjr order of President Johnson for the tri&l of Lincoln's 
a wa ss ins was composed of & members. See Bpeei&l Orders No. 211 and 216, 
Hay 6 and Hay », 1865, in lUohardMn, op. cit., VI, 33E-336, 336-337. 

*■ Winthrop, op. eit., 333; Dig. Opt. J. A. 0., 464. 

** Infra, CK IX. 
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placing any district onder martial law a proper mesBiire, it is 
difflcolt It^cally to deny him tbe right to do it." ** In practise, 
martial law is always instituted by Executive authority," and 
bence military eomnussions are dei>endent apon the action of the 
President for their jurisdiction in that respect also. The viola- 
tions of the laws of war that come under the jurisdiction of the 
military commissiiHis in these cases have been held to include all 
cases which do not come within the jurisdiction conferred by 
statute on courts-martial,** and in pnwrtise have included almost 
every conceivable offense, from the slightest sort of intercourse 
with the enemy to espimi^ and murder.** 

In addition to the jurisdiction conferred under the common 
law of war and martial law, military commissions may be used 
as a temporary substitute for the local civil courts, when those 
courts, under the stress of circumstances, have ceased to func- 
tion, tbo in such cases their jurisdiction should properly be 
rc^^nlated by the local statutes governing the courts for which 
tiiey are substitutes.** But whether exercising jurisdiction 
under the laws of war or as a substitute for the local courts, 
there is practically no limit to that of the military commissiiHis 
— if they have jurisdiction of the person and the offence, th^ 
may proceed with the trial of offences committed even before the 
initiation of military government or martial law.** 

The procedure of military commissions, not being prescribed 
by statute, is likewise under the control of the Executive. 
In practise, the rules of procedure laid down for courts-martial 

wBirkhimer, op. eit., S7S. He admita, bow«yer, that martial law bmj 
be invaked "either bj the ezeentive or the law-mmking power, althoagfa 
the former generallj will be the ease. ' ' Ibid., 390. But Pemerof erltieisM 
the podtlon of the diMenting jurtieeg In Ex parte MiUiffOM (,i WalL, S) 
that Congreu vy, under oertain eireuniHtances, deelare martial law, aa 
"utterlj' indefensible." Cofutilulioncl Lav, 604. Cf. Glenn, The Armg and 
the Lam, 185. 

11 Ingtances of the proelaination of martial law bj Executive anthoritj 
are given in Winthrop, op. oU., 320-330. 

"Z* parte raUandii/ham, I Wall., 2«, 248 {:883). 

** See list of offeneea charged at ' ' violationa of the laws of war ' ' dnr- 
ing the Civil War, in Dig. Ope. J. A. G., 40S; alao in Davis, op. oil., 310, n, 

**Diff. Op*. J. A. 6., 466. 

^tbid., 464; Birkhimer, op. cit., 633. But violations of the laws of wai 
cannot legally be tried after the war or emergency has terminated, Win> 
throp, op. cit., 334. 
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are generally obBerved, and authoritieB hold that these rules 
should apply as consistently as posBible. That is not obligatory, 
however, and the powers of military commisaions not being de- 
fined by law, their proceedings are legal even if details that are 
required in courts-martial or in civil courts are omitted, such as 
the administering of a specific oath to members of the eourt, or 
giving the accused the opportimity of challenge.** 

There are likewise no statutes governing the power of the mili->\ 
tary commifisions to inflict punishments, hence it is a power'';^ 
practically without restriction. These tribunals are not limited 
to the penalties known to courts-martial, nor are the strictly 
military penalties — dismissal from the service, dishonorable 
dischai^, and the like — generally appropriate, since the per- 
sons to be punahied are usually civilians. The punishments of 
death, imprisonment, or fine are those usually inflicted by mili- 
tary commissions, but, especially during the Civil War, have 
included also confiscation of property, forfeiture of licenses to 
trade, expulsion from certain sections of the country, furnishing 
bonds for good behavior, and taking the oath of alliance.*' In 
no case are the proceedings or sentencea of military commissions 
subject to appeal to, or reversal by, any civil court." 

Military commissions, deriving their authority and jurisdic- 
tion from military usage and the common law of war, and their 
creation, composition, procedure, and decisions being subject to 
the (gmplete control of the Executive, are therefore, .even more 
t^ngCOBrtgrimFtial; merely s^ncies of the Executive iiTHIs'ea^ 
pacity as Commander-in-Chief. Through the courts-martial, as 
has been noted, the President is enabled to control the discipline 
of the armed forces and enforce military law. Through the mili- 
tary commissions he controls the administration of justice in war 
time, not only in the theater of active operations, but also in 
places declared by him to r e q gir e the institution of martial law, 
and extending to all classes of civilians as well aa to military 
persons.*" By means of these tribunals, the President 's powers 
to carry on the vigorous prosecution of a war are considerably 

«■ BirUumeT, op. cit., 633-S34: Wintbrop, op. ett., 334. 
« Wintbrop, op. eit., 385. 

t»Ex parti VaOandioham, 1 W&IL, 243, 251-262 (1863). 
** There are mid to have been nearlj ISO tAm» of womea tried b; nil!- 
Xmjj commiuionB during the Civil War. Davii, op, oit., 309, n. 
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extended ; he is through them enabled to deal effectively vith that 
clasa of persons who, while not engaged in open acts of hostility, 
may in one way or another be interfering with the Buecess of the 
military operations. 

Another power of the President, whieh should be noted as of 
some importance in this discussion, is his power to grant re- 
prieves and pardons. Tho finally vested in the President widi- 
out limitation, except in cases of impeachment,*** the debates 
over the adoption of the Constitution reveal considerable fear of 
the wartime use of this power, that is, its use especially in cases 
of treason. Luther Martin expressed this fear when he said to 
the Maryland legislature: "The power given to these persoos 
[i. e., the President and Vice-President] over the Army and Kavy 
is in truth formidable, but the power of Pardon is still more 
dangerous, as in all acts of Treason, the very offence on which 
the prosecution would possibly arise, would most likely be in fa- 
vor of the President's own power." *' The New York ratifyii^ 
convention of 1788 also showed its fear of this Execntive power 
by proposing the following amendment: "That the executive 
shall not grant pardons for treason, unless with the consent of 
the Congress; but may, at his discretion, grant reprieves to per- 
sons convicted of treason until their cases can be laid before the 
Congress." " 

The reason for vesting this power in the President was, bow- 
ever, well stated by Hamilton when he wrote; "Bnt the prin- 
cipal argument for reposing the power of pardoning in this case 
[i. e., in ease of treason] in the chief m^istrate is this : in sea- 
sons of insurrection or rebellion there are often critical moments 
when a well-timed offer of pardon to the insurgents or rebels may 
restore the tranquillity of the commonwealth, and which, if suf- 
fered to pass unimproved, it may never be possible afterward to 
recall. The dilatory process of convening the legislature, or one 
of its branches, for the purpose of obtaining its sanction to the 
measure would frequently be the occasion of letting slip the 
golden opportunity, ' ' ** 

foConttitution, Art. H, See. 2, CI 1. 
•iFamnd'a Beeordt, lU, 168; we also ibid., SIB. 
t* Elliot'* DOiateM, I, 330. 

" The F«deraliMt, No. 73 (74) (Goldwin Bmith ed., p. «1). But HuuU- 
ton'a own draft of & constitution contained this clause: "He shftll have 
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Tho Congress baa on occasion attempted to assert some author- 
ity and to exercise some control with reapect to the grantii^ of 
pardons, particularly in eases of rehellion and treason," the 
courts have nniformly held that the power of the Preaident ia 
complete and ezdnsiTe, and can in no way be restricted or lim- 
ited in ita effects by Congress." A pardon may thus be granted 
by the President before or after conviction, absolutely or upon 
conditions, and the ground for its exercise is wholly within the 
discretion of the President." 

Pardon may also be granted, in the form of a proclamation of | 
amnesty, to a whole class of offenders, without any special con- ] 
greesional authority. '^ President Washington in this way par- 
doned the participants in the Whiskey Rebellion of 1794 1** Presi- 
dent Adams the Pennsylvania insurgents of 1799 ;°* President 
power to pardon all ottexteea, exempt treason, for which he maj grant re- 
prieres, until the opinion of the Senate and AMcmbl; ean be had; and, 
with their eoneurrenee, maj pardon the same." Elliot '* Debates, Y, 587. 

M See Acta of July 17, 1862 and J0I7 12, 187a 12 Stat, at L., SS9, 592 
(Sec. 13} ; 10 aid., 230, 235. 

**Ex parte Oarland, 4 WalL, 333, 360 (1806); United State* v. KMn. 
13 Wall^ 12B, 13V-140 (1S71). Bee also Taft, Omr Chief Uagiitrate and Hi* 
Poimr*, 119-lSO; Baaeotn, Orowth of Natiofuaiiy, 120-122; Qlenn, The 
Anm and th« Law, 111. 

s* A itriking initance of pardon before conviction is the ease of Haj. 
Gen. Oainea in 184fl. Altho found gniltr b^ a Court of Enquirj of 
having violated orders and aeted illegallj in calling out large bodies of 
militia and valnnteere without aothoritj, and b7 these acts having greatly 
embarrasaed the government and cost the treaaory "many hundreds of 
thousands of dollars," as tbe President himself said, nevertheless Presi- 
dent Polk refosed to convene a court-martial but ordered all further prose- 
cution stopped. Diatu of Jamee K. FoOe, I, 450, 480; II, SE-S3. The 
President has also frsqueutly used his power of pardoning before con- 
viction as a means of securing the return to duty of deserters from the 
military service. See, for example. General Orders Noa 43 and 102, July 3, 
1800, and Oct. 10, 1873, issued I7 the direction of the Prerident, cited in 
20 Op. Atty, Gen., 34S; aleo executive proclamations in Bichardson, op. ait., 
TI, 103, 104, 233, 278. For instances of the exercise of the pardoning 
power after conTiction for treason, see McKlnney, "Treason under tbe 
Oonatitotlon of the United SUt«s," Jllinoig Law Bev., XII, 381-402 (Jan., 
I91S). 

>T 20 Op. Atty. Om., 330. 

u Proclamation of July 10, 1706. Biehardaon, op. cit., I, ISl. 

■•Proclamation of Hay 21, 1800. Ibid., 303. 
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UadiMD the so-called Barataria pirates who operated daring the 
War of 1812/" President lineoln also used this means of offer- 
ing conditional pardon to the rebels in the Civil War;** while 
President Johnson issned foor^separate proclamationa of amnesty 
and pardon, at first ezdnding a large number of claases, and 
finally granting a full and general pardon to aH participants in 
the Rebellion.'* 

The chief significance of the power of pardon lies not only in 
this that it permits the President to offer clemency at his dis- 
cretion and to correct acts of injustice done under the stress of 

t\ war,** but that it also enables him practically to nentralize the i^ 
1 effect of statutes passed by Congress for a very definite pur- 

' I pose. Thus the Confiscation Acts of the Civil War ** provided 
for the confiscation of all property used in aid of the rebellion, 
and of the property of certain classes in the Confederacy, wheth- 
er used in aid of the rebellion or not ; while the Captured and 
Abandoned Property Act " turned over to the Treasury the pro- 
ceeds of all property picked up by Federal troops, leaving it to 
tiie owner to assert his claim in the Court of Claims on establish- 
ing his loyalty. For all these Acts, the Supreme Court held 
that a pardon operated to purge the claimant of disloyalty,** and 
hence by granting a general pardon the President was enabled 

F to overrule completely the intent of Congress in passing these \ 
acts. 

1 Likewise with respect to such acts as Hie Espion^e Act, pass- i 

•> Proelanution of Feb. 6, 181S. BidutrdaOD, op. dt., I, 5&8-560. 

«i ProclaniBUona of Dec 8, 1863 and Mar. 28, 18M. Ibid., VT, 213-218, 
218. 

SI PToebunatloni of iUy 29, 1866; Bept T, 1867; J1U7 4, 180S; and Dee. 
25, 1868. Ibid., VI, 310-312, 547-549, $65-666, 708. 

" The Clemency Board appointed by tbe Freeident to renew court- 
martial eaaea adjudged during the raeent war paased upon 2,857 eaaea 
from Feb. 25 to Apr. 25, 191B, and nude a partial or complete iwniaiion 
of the aenteueea in 91 per cent of the cases considered. N. ¥. Ttmes Cvr- 
rent Hi$t. Mag., X, 62 (July, 1919). Prerident Lincoln's generous uae 
of the pardon toward soldiers convicted of purely military offeDses is 
well known. 

«* Acts of Aug. e, 1861 and July 17, 1862. 12 Stat, at L., 319, 5S9. 

u Act of Uar. 12, 1863. Ibid., 820. 

*»VnUed Statea c. PaOtlford, 9 WalL, 631, 642-643 (1869); Vwted 
Stattt V. £teMi, 13 WalL, 128, 142 (1871). 
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ed during the recent war with Oermany, the President might, by 
a general pardon, overcome the purpose of Congress and restore 
those convicted of diiioyalty and obstruction to their full rights 
as loyal citizenB." 



«T&bort]y after the tlgning of the armietiee, a strong moTement de- 
veloped for the pudon of th» •o-called "political prieonen" eonvieted dur- 
ing the war. Bee, tor estmple, a, pamphlet, "Political Prisoners la Fed- 
eral Militar7 Prisons," pablishod by the National Civil Liberties Bureau, 
Not. 21, IMS. See also The Dial, Jan. 11, 1019, and N. T. Timet, Dee. 
26, 1019. In March, 1920, Senator France (Md.) introduced a joint reso- 
lutioQ asking that these political prisonere be pardoned. United Statt* But- 
Mte, Mar. 15, 1920. President Wilson did not issue any such geueral 
pardon. 
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CHAPTER IX 

POWERS OF MILITARY GOVERNMENT 

I MilitaTy government, or the goveminent of occupied territory 
, /is defined as "that dominion ezereised in war by a belligerent 
power over territory invaded end occupied by him and over ihe 
inhabitants thereof.'" Military government in this sense most 
be carefully distinguished from martial law, in that the former 
is exercised only in time of war over the inhabitants of an occu- 
pied enemy country; while the latter may be instituted during 
any emergency, whether in time of war or peace, over the citizens 
' at home. Martial law also requires a formal proclamation or 
declaration before it can be put into effect, while military gov- 
ernment exists "simply as a consequence of ctmquest and occupa- 
tion."* 

The authority to institute and exercise military government 
arises from the right and obligation of the invading belligerent, 
under the laws of war, to protect bis own forces and to guaran- 
tee order and security to the inhabitants of the conquered terri- 
tory.* In the United States, that right and that obligation are 
vested in the President, as Commander-in-Chief, and are exer- 
cised under his direction and by his snbordinates.* "The efflc- 

^Winthiop, Abridgment of UiUtary Law (Znd ed.), 32!; Cf. Birk- 
bimer, Military QovemMnt and Martial Lav) (Snd ed.), 4S; Pomeroj, 
Constitutional Law in the United Btatet (Bennett ed.}, SfiS; Uagoon'g 
BepOTtM, 12. 

"Winthrop, op. «(., 322-323, 

*8ee Begnlations of Hagae Convention reapecting the Laws (uid 
Onstomt of War on Land, Art. 13, In Scott, Textt of the Peace Con- 
fermoe* at The Sague, &2S. 

*"AeU of milituy eomniMidera in eoodoeting the operations of mr, 
And eapeeiallj in territorj in militarf oe«npathm are by the presumed au- 
thority of the eomnuwder-iD-ehief . " Finlej & Sanderson, The Americmt 
Eseecutive and Exeoutive Methodi, 1B2; of. Mechaniet Batik v. Union 
Bank, 22 WaU., 276, 297 (1874). 

152 
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lent prosecution of hostilities in war being devolved upon tlie 
President as Commander-in-Chief," says "Winthrop, "it will be- 
come his right and doty (unless Congress otherwise provide) to 
exercise military government over such portion of the country of 
the enemy as may pass into die possession of his army by the 
right of conquest." ' 

Chief -Justice Cbase has likewise defined military government 
as military jurisdiction "to be exercised in time of foreign war 
without the boiuidariea of the United States, or in time of rebel- 
lion and civil war within states and districts occupied by rebels 
treated as bell^rents; ... by the military commander 
under the direction of the President, with the express or im- 
plied sanction of Congress."* 

The powers of the President with respect to military govern- I 
ment are practically absolute, being limited, neither by the Con- \ 
stitution and laws of the United States nor by the laws of the 
country under occupation, but solely by the laws and usages of 
war. "It is not the civil law of the invaded country; it is not the i 
civil law of the conquering country ; it is military law — the law ' 
of war" — that governs a military occupant.^ As Commander- - 
in-Chief, it is within the jurisdiction of the President to deter- 
mine when the conquest of an enemy territory has been suffi- 
ciently completed to warrant or require the institntion of a mili- 
tary government ; * and, in the absenee of congressional action, he 

*Abridffment of M&Uam Lmb, 324. 

«Zx parte MitliffM, 4 Wftll., 2, 141-142 (1806). 

tDow V. JolMton, 100 U. a, 168, 170 (1879). "In aaeh eaaea the lawi 
of WW take th« place of the Conititution and laws of the United States 
u applied in time of peaee." 2fev OrUam v. Tht ateamship Company, 
20 Wall., 387, 384 (1874), "The right of one bslligereiit to ooeup}' and 
govern the territary of the enemy while in its military poeaesaioD, ia 
one of the jneidenta of war, and fiowa directly from the right to eonquer. 
We, therefore, do not look to the ConititutioD or political inatitDtionB 
of the conqueror for anthorify to eatabUsh a goTenimeut for the terri- 
tory of the enemy In his poaaeaaion, during its military oeeupatian, nor 
for the mlea by which the powers of snch government are regulated and 
limited. Sneh anthority and luch rules are derived directly from the 
laws of war . . ." DooUji v. United State*, 182 U. 8., 222, 230-231 
(1901). 

• Eomtbs V. Untied State*, 10 Wall., 224, 239 (1869). Occasional- 
ly sttempta have been made to set up a military government over territory 
not aetoally nnder oeenpation and contmL For example, Andrew John- 
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may likewise detennine the daration of stich military occnpation 
and government* 

The Frefiident may also determine the character of the govern- 
ment to be established over occupied territory ; that is, he may, 
under the laws of war, set op such political institutions and cre- 
ate a government with snch powers as he thinks best suited for 
carrying out the purposes of the military occnpatioiL Thus, 
during the war with Mexico, President Polk, altho he had 
instructed Qcneral Kearney to establish temporary civil govern- 
ments in the r^ons conquered by him," disapproved and re- 
pudiated his action in organizing a government for New Mexico 
which gave to that region the status of a permanent territory of 
the United States and which recognized the inhabitants as Uni- 
ted States citizens.** 

However, in spite of this expressed disapproval of the prin- 
ciple upon which the military government had been organized in 
New Mexico, the President apparentiy made no change in the 
machinery or institutions set up there by General Kearney. More- 
over, be expressed no disapproval of the similar territorial gov- 
ernment organized in California by Commodores Sloat and 
Stockton i" and certainly approved that established in March, 
Bon wu appointed military governor of Tenuessw in Hareh, 1862, when 
a eonslderable portion of the state waa rtill uneonquered by the Union 
forMB; and General Banks, renutrking that "the eitj of New Orleans is 
in reality the State of Louisiana," ordered an election held in January, 
1864, for goTernOT and other officers for tlie entire state. See A. H. Car- 
penter, "Military Qovenunent of Southern Territory, 1861-1865," in 
Beport, Am. EM. Attn. 1900, I, 46S-49S, eap. 477, 478. President Me- 
Eiulej took for granted that the capture of Manila and the surrender 
of the Spanish forces there "practically eBeeted the conquest of the 
Philippine Islands," and therefore, on Dee. 21, 18H, ordered the ex- 
tension of the military goTemment theretofore maintained only in the 
city of Miwila to the entire archipelago. Bichardson, Metage* and Paper* 
of the FretiienU, X, 21». 

»Neely v. Benkel, 180 U. S., 109, 124 (ISOl); Birkhimer, op. dt., 
21,368. 

i» Thomas, Bi*toTy of Military Government in NetBly Aoquired Terri- 
tory of the United StatcM, 101-102. 

>i Message to Congress, Dec S2, 1846.' Biohardson, op. ait., IT, 607; 
see also Diary of Jame* K. Polk, II, 882. For deseriptlon of the govern- 
ment set up by Gen. Kearney in New Meiieo, see Thomas, op. ott., 
J03-105. 

11 Thomas, op. oit., 160-162, 166, 181. However, the President was not 
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1847, by Gteneral Kearney, which, attho not a territorial erovem- 
meat in name, in fact practically annexed Califomia to the Uni- 
ted States as permanent territory, the inhabitants having been 
abaolved from all allegiance to Mexico and considered as eitizena 
of the United States.'* 

During the Civil War, military govemmenta were also estab- 
lished by the President in the occupied portions of the South, 
and his right to do so was npheld by the Supreme Court on the 
ground that the conflict, "though not between independent na- \ 
tions, but between different portions of the same nation, was ac- 
ecoapanied by the general incidents of an international war." " \ 
In fact, one writer has well described the Civil War as " a broad- 
ening drama of militaiy occupation, Bucceasive governments be- 
ing established as the Confederacy gave way. ' ' " 

The governments established were of a peculiar character, how- 
ever, in that they were not strictly military governments in the 
sense in which that term is used in international law, instituted 
to afford protection for the occupying forces and a temporary au- 
thority for the enemy inhabitants. They involved the creation 
of an ofBce not previously known in American constitutional law 
— that of military governor;" and they were instituted not for 
the ordinary purposes of a military occupation, but with the 
avowed purpose "to re-establish the authority of the Federal 

aw&re of the action taken in California when be Bent his meusge to 
CongTBM; and his disapproval of the Btoekton government may be U- 
•oined from hia Ignoring that regime in hia later inatmetionB to Gen. 
Keamej to take charge in California. 

11 Thomaa, op. oit., 193-195. In Ootober, 1847, the Preddent expreaaed 
bimaelf as favoring an open avowal that New Uexico and California should 
be retained bj the United Stateg, and that permanent territorial govern- 
menta ahotUd be established. Diary of Jamet K. Folk, III, 190. 

I* Dow V. JoJuM<m, 100 U. S., 158, 164 (1879); ef. CoUman v. Ten- 
%e$Me. 97 U. B., &09, 517 (1S7S). 

"Olenn, Th« Army and the Law, 97. 

11 The "military govemora" appointed during the Civil War were 
eommimioned as gneh, and w«r« distinet from the commanding olfieei of 
the oeeupTing forces. Thej were generallj selected from elvil life, but fo^ 
the oeeaaion were given military rank, commonly that of Brigadier Oen- 
eral Preriona to thia, no "military governor" had ever been appointed, 
the eommanding officer of the occupying foreee merely asaamiug the 
dntiet of governor by virtue «f hia rank as the superior officer in the 
territory concerned. 
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QoTemment . . . and to provide the means of maintaining the 
peace and security to loyal inhabitants . . . until they shall 
be able to establish a civil goTemment." " With this end in 
view, the old state governmental machinery was gradually re- 
stored and placed in the hands of the loyal inhabitants of the oc- 
cupied districts, new institutions were created where thought 
necessary, and new state constitutions, designed to be permanent, 
were required to be framed and adopted — all of which was up- 
held by the Supreme Court as a legitimate exercise of the Preoi- 
dent's power, under the laws of war, to institute military gov- 
ernments." 

During the Spanish-American War, military governments 
were, by order of President McKinley, established in the Philip- 
pines, in Porto Rico, and in Cuba, at first of the general 
character contemplated by the laws and usages of military occu- 
pation; that is, merely temporary governments set up by the 
military commander for the protection of the occupying forces 
and the security of the inhabitants," In Porto Bico, however, 
siHne changes were made in the political and judicial system that 
were not required by military necesmty, and the government is 
said to have been administered, even before the treaty of peace 
was signed, "as though the island were a permanent possession 
of the United States;"*" while the later anomalous government 
for the Philippines was presaged by the sending of a eommissioii 
to the islands, appointed after the signing but before the final 
ratification of the treaty, with instructions to "study attentively 
the existing social and political state of the various populations, 
particularly as regards the forms of local government, the ad- 
ministration of justice, the collection of customs and other taxes, 

II Statement of Seerstary of War Stanton, quoted bj A. H, Carpen- 
ter, op. oiU 478. 

i*"8o long aa the war continued it cannot be denied that he might 
institute temporarj gorenunenta within insurgent diitrieti, oeeapied l^ 
the national forces, or take meagurea, in anj itate, foi the restoration of 
State governments faithful to the Union, employing, however, in roeh ef- 
foTta, only such means and such agents as were authorised bj constitu- 
tional laws." TMa» V. WhUe, 7 Wa^., 700, 730 (1868). 

IB See instmetioDS of President UeEinley to the Secretary of War, 
isined Hay 19, July 13, and Dec. 21, 1898. Bichard»on, op. oU., Z, S08- 
211, 214-216, 21B-E21. 

*o Thunaa, op. ctt., 307. 
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the meanB of tranaportatioa, and the need of public improve- 
mente."** 

Having therefore the power, as Commander-in-Chief, to insti^ 
tnte saeh a temporary government for occupied territory as he 
may see fit, the President may also perfo nn all the necessarj _ _ 
functions of that government, whether executive, legislative, or 
judicial.** He has, in the first place, complete control over the -I* 
appointment and removal of officers for that government. He 
may continue in office snch of the local officials as he sees fit, or 
he may remove them at his discretion and appoint a new set of 
officials, who, upon the sole authority of the President, supersede 
the existing officials and administer the govenuneat under his 
direction. 

Thus, President Polk, in his instructions to Qeaeral Kearney 
with regard to the governments to be established by him in New 
Mexico and California, urged him "to continue in their employ- 
ment all such of the existing officers as are known to be friendly 
to the United States, and will take the oath of allegiance to 
tbem;" ** and President McEinley similarly instructed the Sec- 
retary of War in 1898, that judges and other ofFieiala of justice 
in the occupied territories should continue in ofBce, if they ac- 
cepted the authority of the United States and the supervision of 
the American commander. He reminded the Secretary, how- 
ever, that under the laws of war, *'if the course of the people 
should render snch measures indispensable to the maintenance of 
law and order," the commander of the occupying forces had the 
power "to replace or expel the native officials in part or alto- 
gether, to substitute new courts of his own constitution for those 
that now exist, or to create such new or supplementary tribunals 
as may be necessary." ** 

In liie military governments established during the Civil War, V 
on the other hand, the power of removal was exercised ezten- 

n The eommluioa eoulsted of JMob G, Sehurman,' Admiral Hvmvj, 
Uaj. G«a. Otii, Charlaa Denbj, and Dean C. Worcester. Bee the Freei- 
dent'i inatrueHoDB to the Secretarj of SUte, Jul 20, 1890. BiohardKai, 
Of. oU., X, 222-S&3. 

nCrou V. Sarriton, 16 How., 104, 190 (18S3); Leitentdorfer v. Wabb, 
20 How., 170, 177-178 (1857); TA« Grapeihot, 9 Wall., 129, 133 (1889); 
Boot, liaaoiT/ and Colonial PoH«y of 1A« United State*, 252. 

M InstruetiiHu of June 3, 1840. Thomai, op. Ht., 102. 

MBichardeoii, op. cit., Z, 209-210, 215, HO. 
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Bivelf, being applied not only to public officials of low and high 
degree, such as state officers, judges, and mayors; but alao to 
officers of semi-public and even private concerns, such as library 
ofBcisls, officers and professors at state universities, and officers 
of chambers of commerce. Where they were not removed, the 
offleials were "little more than figureheads," strictly subordin- 
ate to the military commander, and holding their positions only 
by his permission.** 

The officials appointed may be either civilians or military per- 
sons, within the discretion of the appointing authority. Thus, 
the principal officials appointed by General Kearney in New 
Mexico were all civilians, isdading a governor, secretary, 'and 
three membera of the supreme court, altbo the duties of governor 
were later performed by military officers ;** while in California, 
under similar conditions, the principal officials were military men 
under both the Stockton and Kearney regimes.'^ The "mili- 
tary governors" appointed by President Lincoln were all civ- 
ilians, given military rank for the occasion,*' and there seemed 
to be a conscious effort to fill most of the subordinate offices also 
with civilians. However, many of the commanding officers ex- 
ercised the functions of a military governor, by virtue of their 
rank, in the territory occnpied by the forces under their com- 

" A. H. Carpenter, op. cit., 481. 

'• Charles Bent, appointed governor by Oen, Kearney, wa* killed in 
an iusoTreetioD, Jul Iff, 1M7. Beeretary Vigil, who thereapoa became 
Hting governor, nu appointed gOTernor Dec 17, 1847, by the military 
eonunander, Co]. Price, and served till Dec 11, 184S, when the dutdn of 
"dvil and military governor" were aaaumed by Col. J. M. Waahington, 
by vtrtne of bit rank aa eommonding officer. He wag in turn aUMeed- 
ed Oct. 23, 184g, by CoL John Munroe, who served till the end of the 
military regime. Thomas, op. eit., 116-118, 128. 

*tCoL John C. Fremont acted aa governor for a short time under ap- 
pointment from Stockton; wbOe under Eeamey the principal offle«a were 
fllled aa follows: governor. Col. B. B. Uason; secretary of state, Lt. U. 
W, Halleck (later famoua aa a Civil War general and aa a writer on in- 
ternational law) ; collector of enatoma, Capt. J. L. Folaom. CoL Maaon 
was aneeeeded by Brig. Qen, Biley, who served till the organization of 
the state government. Thomas, op. oit., 181; Wlnthrop, op. nt., 324-325, 

>^ Andrew Johnson was eommisaioned military governor of Tennea- 
•ee, with rank of Brigadier General; likewise John 8. Fhelps of Arkan- 
sas; Edward Stanly of North Carolina; and Qeorge F. Shepley of 
Louisiana. 
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maud. Daring tlie period of the war with Spam, President Mc- 
Einley placed the military goyemments efitablished by liim in 
charge of the commanding ofFicera and their military snbordin- 
atee, gradually supplanting them with civilians after the United 
States had acquired permanent posseflsion.*' 

These powers of appointment and removal may be exercised, as 
has been noted, either by the President directly, or through the 
commanding officer or other subordinate with dne authority in 
the occupied district. Usually the commanding officer assumea 
the duties of a military goTemor by virtue of his rank, without 
any special appointment as such. In other cases, as in the mili- 
tary governments established in the South, a military governor 
was appointed by the President for each particular occapied dis- 
trict, distinct from the commanding officer in that region ; while 
again, as in New Mexico and California, the functions of eom< 
manding officer and military governor have been performed, 
sometimes by different persons, sometimes by the same person. 
As a general rule, where the government is presumed to be 
strictly military in character the President has left the appoint- 
ment of the officials in active charge to the commanding officer, 
. who may then select either civilians or military officers. Thus 
when Secretary Vigil became acting governor in New Mexico 
after the death of Governor Bent, and besoi^ht the Washington 
authorities to appoint a successor, Secretary of War Marcy re- 
plied that the government being purely military, the appoint* 
ment of a governor would be left to the commanding officer 
(Colonel Price)." 

*• H&j. Qen. W«t\ej L. U«rritt Bet up a military goTemmeDt in the 
dtj of Manila immediatelj upon its capture and occupation on Aug. 13, 
18B6, whieb inilitai7 govenunent was latn extended to the nhole arebi- 
pelago hj his suecessor, ICaj. Gen. E. 8. Otis, aeting under the direct 
order of the President. Oeu. Otis was succeeded on Ma; 5, IBDO, by 
Haj. Qen. Arthur MacArthur, who was in turn succeeded on July 4, 1901, 
bj Maj. Gen. A. E. Chaffee. Porto BJeo was occupied b; forces under 
Gen, Nelson A. Miles, Jvij 26, 1898, but a military goTcmment was first 
formally establidied Oct. 18, by Maj. Qen. John B. Brooke. He was 
eaeceedsd on Dec. 9, 1898, by Maj. Gen. O. V. Henry, and on May 9, 
1B99, by Brig. Qen. O. W. Dana. In Cuba, a formal military govern- 
ment for the whole island does not appear to have been set up till Dee. 
13, 1698, when a Divisioii of Cuba was created, wiQi Maj. Gen. Brooke 
as commandBT and military governor. He was succeeded in Dee., 1699, 
by Maj. Qen. Leonard Wood. 

to Thomas, op. eil,, 123. 
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Willie the President's power with regard to the goTemment of 
occapied territory is therefore justly said to be "necessarily 
despotic," it has been held that this applied only to his ezeen- 
tive or administrative power, and not to his power to legislate 
for that territory. "His power to administer wonld be abaolnte," 
says the Snprame Court, "but his power to legislate wonld not 
- be without certain restrictions — in other words, they would not 
extend beyond the necessities of the case. ' ' " However, it seems 
to be within the power of the President, as Commander-in-Chief, 
to judge bf the "neceBsitieB of the case," hence the restriction 
amounts in praetiBe to very little. 
. The President has the power, directly or through his subor- 
I dinates, to issue orders for the government of a conquered terri- 
) tory, at least until Congress has acted, and these orders have the 
force of law." Altho definite affirmative action on the part of 
the President or the military commander is required in order 
to change the local municipal law of the conquered territory, he 
may, if he thinlm necessity demands snch a step, abolish entirely 
the laws of that territory and sulwtitute laws and regulations of 
his own making, or he may supplement the local municipal law 
with such regulations as he may deem necessary and proper." 

President Polk in 1846 thus defined the principles to which the 
laws adopted for a conquered territoiy should conform, when he 
declared to Congress that "such organised r^ulations as have 
been established in any of the conquered territories for the se- 
curity of our conquest, for the preservation of order, for the pro- 
tection of the rights of the inhabitants, and for depriving the 
enemy of the advantages of these territories while the military 
possession of them by the forces of the United States eontinues, 

uSooIey V. VnUtd Stattt, 182 V. 8., 222, 234 (IWl); of. Hoon'i 
Dtgait, 271; Baynumd v. Tluma; ftl V. a, 712, 719 (187S). 

MCroM «. fforriiOM, IS How., 164, 1»0 (1S03). 

M ' ' Until be Mti, it i* pretmned tli«t he intenda to leave it of full 
effect." Glenn, Th« Army and the Law, 101, n.; Coleman v. Ttrmetiee, 
97 V. 8., GOO, S17 (1878). Preddetit HcKinl^, in 1898, ordered tliat 
the rule of intemationftl Uw whleh requlrvd that the mniileipAl law 
of the conqnered territory ■honld be eonaldered U remaining In force, wa 
far u compatible with the new order and until nupended or anperaeded 
by tlie oeenpylng belligerent, be adhered to aa far at poMible. Kehardaon, 
op. oit., X, 209. Cf. Winthrop, op. oft., 323; Davis, Treaties oa t\e MUi- 
tofy Law of tlu United 8t<aee, 300-301. 
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will be rect^ized and approTed. ' * '* Accordingly, altho at that 
time he disapproved the attempt to give New Mexico the stattia 
of a permanent territory of the United States, as has been noted, 
the President apparently accepted and approved the action of 
General Kearney in adopting an organic law for that region, 
copied from the organic law of Missouri Territory,** and in pat- 
ting into effect numerous other laws, compiled from neighboring 
state and territorial laws and from the laws of Mexico.** In 
California, on the other hand, the legislative council established 
under the Stockton government was ignored and omitted in the 
government set up by General Kearney onder iuHtmctions from 
the President," and the orders of the military governor there- 
fore continued there to be the only source of law. 

In the occupied districts of the South, elections were conduct- 
ed under regulations prescribed by the military governor, con- 
ventions were held under his supervision, and the constitutions 
and governments created thereby were inaugurated under Ms 
authority. For example, General Banks ordered an election held 
in Louisiana in January, 1864, for governor and other officers, 
with the regulation that those entitled to the rights of United 
States citizens would be required to participate, "indifference" 
to be treated as a crime and "faction" as treason. Governor 
Shepley, in the same state, later ordered an election for dele- 
gates to a constitutional convention, for which he decreed the 
registration of all loyal citizens, determined the ratio of repre- 
sentation in the convention, and supervised the registration and 
election officers in their work. In Arkansas, elections held under 
the revised constitution were set aside under authority tram 
President Lincoln, new elections were held, and new officers in- 
augorated ; while in Tennessee also, the confirmation and approv- 
al of the military governor was apparently necessary, not only 
for the holding of elections, but in order that persons duly chosen 
might act." 

>« Meuage of Dee. 22, 1646. BiehardMn, op. eit,, IV, 507. 

u It was, for example, under the proTuiona of this "organic law" 
th&t Becretuy Vigil became kcting governor of New Uozico upon the 
death of Qovemor Bent in January, 1847. 

i« Thomaa, op. oit., 103-lOS. 

triiid., 181. 

u A. H. Carpentei, op. eit., 478, 482. 
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This militaiy supervision and coatrol of elections extended 
daring the Civil War even to the occupied districts in the border 
states which were, strictly speaking, not subject to militar3r gov- 
emment and whose constitutional rights were pronounced as 
"theoretically eqnal to the rest of the Union." Thus, in varioos 
places in Kentucky orders and proclamations were issued by the 
military authorities, by which army officers were required to 
see that none but loyal persons voted or were candidates at the 
elections, or acted as election officers; in Missouri "voting con- 
traiy to orders" was declared to be a military offense; and in 
Maryland provost-marshals were ordered to "assist" electioi) 
judges in administering the oath of allegiance and in reporting 
those who failed to carry oat the regnlations. "In this way the 
military became the judge and interpreter of the civil author- 
ities and even of the laws themselves. ' ' " 
/ The President may likewise exercise complete control over 
the municipalities within the occupied territory. He may, through 
the proper subordinates, "change or modify either the form or 
the constituents of the municipal establishments ; may, in place 
of the system and regulations that formerly prevailed, substitute 
new and different ones. ' ' ** Thus, during the Civil War, this 
inunlcipol control extended to the founding of courts, legislation 
concerning property, the establishment of bureaus in charije of 
various city activities, the enforcement of a system of licenses, 
the appointment and removal of officials, the creation of police 
forces, and the censorship of newspapers.*^ 
I Numerous other powers with regard to the government of 
/ occupied territory that are legislative in character may also be ~j- 
I exercised by the President. He may provide the finances neces- 
I sary for the support of the occupying forces and the expenses of 
the administration of the territory by the levying of military 
contributions, the collection of the regular taxes, and the 
imposition of customs duties,** his judgment as to the propriety 

MA. E. Carpenter, op. eU., 482-483. 

«> Attorney -Oeueral Qri^B to the Seeretarj of War, Jul; 10, 1898. 
2S Op. Atty. Gen., SS7, S28. 

"A. H. Carpenter, op. ait., 463-466; of. Oftrner, itMOMfmefton in Uit*- 
iuippi, 38. 

<>La.wrenee, PrinMplBt of Intertuttionat Law, 44S; Bielurdeon, op, aU., 
XV, 670-S7E, 672-878; Winthrop, op. oU., 326; Dooley v. UiUtea Stat—, 
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of Buch measures being necessarily arbitrar3r and absolute." He ' 
ma7 likewise promnlgate measares for the regulation of trade 
and intercourse with the occupied territory ;** establi^ and main- 
tain telegraph and railroad lines, even tho their buBiness con- 
flict with the vested ri^ts of private companies ;" grant licenses 
and enter into contracts whose provisions are binding even after 
the termination of the military occupation;*' and restrict the 
right of private ownership.*' 

The judicial powers of the President in occupied territory are 
also extensive. He has complete control over the establishment, 
jurisdiction, and functioning of the military courts, such m 
coarta-martial, provost courts, and military commissions.*' In 
addition, the President may exercise supervision over civil courts 
already in existence,** or he may create such civil courts as he 
deems necessary, displacing or supplementing those already ex< 
isting. Thus, in New Mexico General Kearney established a com- 
plete judicial system, censisting of a superior or appellate court 
and district courts, and defined their jurisdiction."* 

During the Civil War, provost courts were established by the 
military commanders in New Orleans and elsewhere, with civil 
and criminal, as well as military jurisdiction, and supplanting 
in many cases the lower state courts and the local police courts. 
President Lincoln himself, by executive order of October 20, 

182 n. a., 222, 231-233 (1901). For view that the Pretident does not 
have these power*, see Kent's Commentaries, I, 208, quoted in Hoere'i 
Digett, Til, 270. 

ttDom V. Johnaon, 100 V. S., 1C8, 1S5 (187»); Berrvra v. United 
BtatM, 222 n. 8., B68, 571 {1S12). During the Uexican War, President 
Polk at first gave Seott and Taylor diseretionarj authority to exact eou- 
tribotioDB, but neither having done bo, he later made his orders "per- 
emptorj and stringent" that such exactions should be made. Dxary of 
Jtmea K. FdOc, Ul, 156. Qen. Scott is said to have collected eontiibo- 
tiona of about ^22,000 from 19 Mexican sUtes. Winthrop, op, dt., 32$. 

MBirUdmer, op. oit., 272; FletiiiKg v. Page, 9 How., 603, 015 (1849); 
e/. A. H. Carpenter, op. oit., 489-193. 

U23 Op. Atiy. Oen., 426; Magoon's Beporte, 391-407. 

t*New Orlemu v. Steamihip Company, 20 Wall., 387, 394-395 (1874); 
23 Op. Attg. Gen., 551, 559-563. 

41 Moore'B IHgegt, VII, 264; For. Sel. 1901, App., 97. 

w Supra, eh. VIIL 

«B See A. H. Carpenter, op. oit., 4S4-485. 

•0 Winthrop, op. oit., 325. 
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1862, created a provisioiial court for Louisiana, which has been 
described as "the Alpha and Omega of justice for Louisiana." 
In this order the President appointed the judge (Charles A. Pea- 
body), and gave the court jurisdictioB over "all causes, civil and 
criminal, including cases in law, equity, revenue, and admiralty, 
and particularly all such powers and jurisdictions as belong to 
the district and circuit courts of the United States." He also 
prescribed the rules of procedure; made the decisions of the 
court "final and conclusive," with appeals forbidden; and vest- 
ed in it the power to appoint the prosecuting attorney, marshal, 
and clerk. While the state laws in force were to he administered 
by this court " as far as possible, ' ' the orders of the military com- 
manders were recognized as of "paramount authority."" 

All of these acts of the President were upheld by the Supreme 
Court in several deeisions," and his power, as Commander-in- 
Chief, to organize and practically to control the judiciary in 
territory under military occupation, was clearly affirmed," with 
only the limitation that neitiier the President nor any military 
commander can establish a court in such occupied territory to 
adjudicate prize eases or to administer the law of nations,** 

Since all the powers and functions of military government are 
therefore concentrated in the hands of the President, with scarce- 
ly any limitation, it would not seem to be an exaggeration to char- 
acterize such government as "an absolutism of the most com- 
plete sort."" 



u A. H. Carpenter, op. eii., 48S'486. 

"LeiUTudorfm- v. Webb, 20 How., 176 (1857); The Orapethct, 9 
WftU., 129 (1869); Bwhe v. Matenberger, 19 Wall., 519 (1873); Mcehan- 
iet Bmle v. Uttton Banle, 22 WaII., 276 (1874). 

••"When enemieB' tenitoiy ia occupied, or territory to which the 
rules of law auign that name, thoa^ it be that of a Btat« of the Union, 
the President can replace ita courts by courts of his own, ezerciaing both 
civil and criminal jurisdiction, and disposing of life, liberty, and prop- 
erty, not as iuEtrumenti of the jndicl&l authority of the United Utatei, 
but aa instrument* of the executive authority." Baldwin, ilodern Polit- 
ical In^itvtiom, 103. 

itJeaker v. Uontgomery, 13 How., 498, S15 (1S61). 

"A. H. Carpenter, op. oit., 496; Willoughby, ConititutioiuU Law, I, 390. 
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CONTROL OF ADMINISTRATION 

It has been pointed out by a distingoished authority how the 
original American conception of executive power was to the effect 
that the Preaident had been vested with militaiy and political 
rather than administrative power; and further, how that con- - 
ception has changed, so that now the President is generally rec- 
ognized, through powers conferred by statute and derived from 
the Constitution itself, as "not merely the political head of the 
United States national government but as well the head of its 
administrative system. ' ' * 

This position of the President naturally becomes especially im- 
portant in time of war, when the ezigenciea of the situation re- 
quire the creation of additional governmental agencies and a 
vast expansion in the general field of administration. Through 
his constitutional powers of appointment, removal, supervision, 
and direction, the scope of the President's administrative author- 
ity is at such a time automatically extended, if his specific powers 
are not actually increased. 

In addition, Congress at such a time is inclined to Twsogiuze 
the wisdom of Hamilton's arguments for a vigorous and unified 
Executive,* and to entrust exceptional administrative control to 
the President. That is particularly true with regard to ad- 
ministrative agencies created to meet the special military needs 
of the country. Thus the actual administration of the Draft 
Acts of the Civil War * was given over to the President, altho 
hedged about with such an amount of statutory detail as to 

1 Goodnow, PriMoiplM of the AdmimttratUie Law in lAc United Statn, 
73.82. 

■ See Tht ftderaligt, No. 69 (70), (Gotdwin Smith ed., p. 3860.). 

■ Aeta of Har. 3, 1863, Teb. 24, 1864, and July 4, 1864. 12 Stat, at L., 
731; 13 arid., S, 300. 

167 
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leave him vith little discretionary authority. The work 
of administeriner the provisions of the draft was carried ont 
throagh a Provost Manual General, and through enrollment 
boarda, one for each district into which the United States was 
divided. Each such board was to be composed of the provost- 
marshal for the district, a licensed physician, and one other per- 
son, to be appointed by the President. Their duties, however, 
were definitely defined by statute, hence the President's author- 
ity was principally such as resulted from his control over the 
personnel of the administrative machinery and from his general 
powers of supervision. 

The Selective Service Act of the recent war * went much far- 
ther in entrusting the President with large powers of adminis- 
tration. The Act provided for the registration of all male per- 
sons between the ages of 21 and 30 (later extended to include all 
between the i^ea of 18 and 45'), but gave the President com- 
plete authority to desiffoate the time and place for such registra- 
tion, and to prescribe the rules and regulations in accordance 
with which it should be held. Under this provision. President 
Wilson issued no less than thirteen separate proclamations, desig- 
nating the various times and places for the registration.* He 
likewise issued detailed regulations for the execution of the reg- 
istration provisions of the act. 

These regulations created an administrative system, consisting 
of the Provost Marshal Qeneral as the chief admimstrative offi- 
cer ; the governor and adjutant general of each state aa his prin- 
cipal assistants ; a board of registration for each county or cor- 
responding subdivision, consisting of three members named by 

*Act of Uaj 18, 1B17. Public No. 12, 65 Cong., in Wlgmore, Siwoe- 
Book of MiMtary Law and War-time Legislation, 460-468. 

° Act of Aug. 31, 1918. Public No. 210, 6G Cong., ibid., 471-474. 

< ProelantatioBB of May 18, June 27, June 30, Jnlj 2, 1B17; Ma; 20, 
June 11, June 17, June 18, Aug. 13, Aug. 31, Bept IS, Oct. 10 (2), 
1918. U. a. StaU., BS Cong., 1 Beak., Pnxui., 20, 30, 35, 36; ibid., 2 
Sen., 137, 149, 162, 15S, ISO, 196, 207, 212, 216. Bo mftny proclamfttiona 
were issued for the reason tbat different regiitr&tion dates ware designat- 
ed for the various parts of the territory of the United States. Thus June 
S, 1917, was named as the first registration day in continental United 
8tat«a (ejtecept Alaska), July 6 in Porto Koo. July 2 — Sept. 2 in Alaska, 
and July 31 in Hawaii; similarly with respect to the days later named 
under the amendatory acts of 1918. 
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the goTemor (or by the mayor in cities of over 30,000 popula- 
tion), none of whom were to be in any way connected with the 
militai7 establishment ; and one or more registrars for each vot- 
ing precinct. These Presidential regulations further defined the 
jurisdiction and duties of these various officials in connection 
with the registration ; prescribed the compensation of the regis- 
trars ; and outlined in detail the f onos and methods under which 
the registration should take place/ 

The local administration of the coDseription provisions of the 
Selective Service Act was carried out through local and district 
boards, appointed by the President; the former, one for each 
county or corresponding subdivision, consisting of three or more 
members, none of whom was to be connected with the military 
establishment ; * the latter, one or more for each federal judicial 
district, composed of such onmber of members, likewise civilians, 
as the President might determine. The duties of these boards 
were outlined in the act; but the President was authorized to 
prescribe the rules and regulations under which the boards should 
operate, to make roles and regulations governing their organiza- 
tion and procedure, and to make "all other rules and regulations 
necessaiy to carry out the terms and provisions of this section. ' ' * 

Accordiogly, President Wilson, on June 30, 1917, issued regu- 
lations, describing in detail the organization, duties, and proced- 
ure of the local and district boards ;" and on November 8, 1917, 
further r^nlations, covering in detail the jnrisdiction of the 
ofiScial boards and auxiliary organizations, the rules and prin- 
ciples governing the classification of the men, the process of selec- 
tion, the procedure of induction and mobilization, forms to be 
observed, and the like." The boards were subject to the immed- 

'Bee B«gi»tT<ai<m BggttUitiont, issued as a separmte pamphlst bj tbe 
GoTerauDeDt PrintiDg OSim, 1917. 

■ As B general rule, the registration boards were reeonstitnted as the 
local boards. 

* Selective Bwvice Aet, Bee. 4, in Wigmore, op. eit., 463-ieS. 

«>£«I«> and Begviationt Pretcnbed by the Pre*id«nt for Local and 
Dirtrict Boards, issued bj the Qoveniment Printing Offlee, 1917. 

» Seltotive Service SegnlatiaM. A seetmd edition of these, revised 
and enlarged, iraa issned Sept. 16, 1918, in wbieh was included, for ex- 
ample, the famous "work or fight" mles. It is worthy of note that the 
Selective Service Act itself covers onljr 8 pages; while the Begistration 
Begolattons eonstitiite a pamphlet of 30 pages, the Boles and Begula- 
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iate supervision of the Provost Marshal General and, finally, of 
the President, who was empowered to "affirm, modify or reverse" 
any deeiaions made by them. It is thus clear that while the ad- 
miniatrative machinery of conscription was provided for and 
barely outlined by statute, its creation, supervision, method of 
operation, and control were in the hands of tiie President 

With regard to the field of general administration, no addi- 
tional powers of importance were given to the President in pre- 
vious wars, beyond his ordinary powers of supervision and direc- 
tion over the various executive departments and agencies. On 
the other hand, something was done during the Civil War to 
provide a congressional check on the President's BdministratioD 
of the war through the committee of CongresB known as the Joint 
Committee on the Conduct of the War.'* 

The nature and extent of the recent World War, however, call- 
ed for the creation of nomerooB new administrative agencies, 
and it is worthy of note that Congress, in providing for these', 
I in almost every instance gave the President blanket authority to 
^ work oQt the administrative details — to create the necessary of- 
fices, to prescribe the character of their organization, and to de- 
termine upon the administrative methods to be used. Thus, the 
Esp igaagB. Act, altho providing for the control of exports from 
the United States, created no administrative agency to exercise 
such control, hut merely specified that the export trade be car* 
ried on "under such regulations and orders, and subject to such 
limitations and exceptions as the President shall prescribe. ' ' ** 

Likewise, the F'lnyi nnd Fuirl Cwntrnl Act set up no admin- - 
istrative machinery, but authorized the President "to make such 

tionB for Local and Dutriet Boarda ona of 84 pRges, and the two editioiu 
of the Seleetive Bervlee Begulationa bookleti of 254 and 432 pages, r»- 
Speetivsljr. 

1) Homer, The Appeal to Arms, 80. Bee sIm W. W. Piereou, "Tlie 
Committee on the Conduct of the CiTJl War," in Am. Hilt. Stv., XZIII, 
660-5T6 (Apr., 1916). I>uring the reeent war, an attempt was mnde to 
■et up a iimilar eommittee. The Benate added a prorision to the Food 
and Fuel Control UIl, eRtablishing a Joint committee on war ezpenditurea 
to be composed of G Senatera and 5 Bepreaentatives, "to safeguard the 
expenditure of the appropriations bearing upon the war at made bj Con- 
gress." The Tigorous protest of President Wilson against the embarrass- 
ment of such a eommittee forced its abandonment in conference. Pol. Boi. 
Qwr., XXXII, Supp., 37, 3S. 

11 Act of June 15, 1917 (TiUe VII, Sec. 1). Wigmore, op. ott., 493. 
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regulations and to issue sach orders as are essential effectively 
to carry out the proTisiona of this Act," and further, "to create 
and use any agency or agencies, . ." for the same purpose." 
The Trading with the Enemy Act provided for the regulation 
andVoiitrol of trading with an enemy or ally of enemy and of the 
import trade, and for the censorship of foreign communications 
and foreign-language publications, but empowered the President 
to "exercise any power or authority conferred by this Act 
through such officer or officers as he shall direct;"" while the 
Ra ilway Control Act provided, "That the President may execute 
any of the powers herein and heretofore granted him with rela- 
tion to Federal control through such agencies as he may deter- 
By virtue of these provisions. President Wilson vested the 
executive administration of his instructions and proclamations 
concerning the export trade in the Secretary of Commerce, and 
established an Exports Council, composed of the Secretaries of 
State, Agriculture, and Commerce, and the Food Administra- 
tor,'^ "to direct exports in such a way that they will go first and 
by preference where they are most needed and most immediately 
needed, and temporarily to withhold them, if necessary, where 
they can best be spared. '"■' As the administrative i^encies for 
carrying out the purposes of food and fuel control, the President 
created the Food and the Fuel Administrations and the United 
States Qrain Corporation ;" to administer the provisions of the 
Trading with the Enemy Act concerning censorship and the reg- 
ulation of imports, he set up the Censorship Board and the War 
Trade Board ;" while for the administration of the railroads, he 

i«Aet of Aag. 10, 1S17 (Bees. 1, 2). Wigmore, op. eit., 504. 

"Act of Oct. 6, 1M7 (See. 6s). Ibid., 648. 

itAet of Mar. 21, 1018 (See. 8). Ibid., 5S0. 

IT Executive order of Jane 22, 1017. Official Bullttin, June 26, 1617. . 

II Btatement of Pregident Wilson, Ihid. Bj executive order of Aug. 
21, 1B17, the E:qKirta Couneil wu enlarged b^ adding the Ohairman of 
the Bhipping Board, and continued aa an adriBory bodj; but aupeneded 
in ita control of esporta l^ the Ezporta AdminiBtrative Board, com- 
powd of repreuiitatiTea of the Secretariea of State, Agriculture, and 
Commerce, the Food Admiuiatrator, and the Shipping Board. Willoughbj, 
Govtmment Or^anteotton fn War Timt aitd After, 126; War Cyeloptdta 
(1st ed.), 00. 

i» Infra, 204-S08. 

»<> Infra. 201, 810. 
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established the Railroad AdminiBtratioQ, with Secretory of the 
Treasnry McAdoo aa Director General of Bailroads.*^ 

Of all the important administrative agencies established dar- 
ing the recent war to carry on some phase of war activity, very 
few were expressly created by statate,** Congress thus appar- 
ently recognizing the importance of entmating the details of war 
administration to the President. On the other hand, several war 
agencies, such as the Committee on Public Information and the 
War Industries Board, were created by the President without 
authority of statute, but by virtue of bis powers as Chief Execu- 
tive and Commander-in-Chief.** 

The establishment of all these new administrative agencies for 
the carrying on of particular war activities, as well as the tre- 
mendous expsjuion in functions and personnel of the depart- 
ments and agencies already in existence, soon raised the problem 
of how to avoid duplication and waste and provide for the proper 
coordination of effort. It finally came to a point where, in the 
words of Senator Wadsworth (New York), "It must be appar- 
ent to every sensible man that it is utteriy impossible to get any 
teamwork out of this conglomeratioo of ambitious and scattered 
i^encies, ofiFicial and unofficial, unless we create some agency 
that shall guide and control them all in those matters in which 
team work is essential for the accomplishment of great resolts. ' ' '* 

This general feeling culminated in a proposal by Senator 
Chamberlain (Oregon), approved by the Senate Committee on 
Military Affairs, for a war cabinet, to be composed of "three 
distinguished citizens of demonstrated ability," who were to be 

"Infra. 816-218. 

" The Alien Property Custodian iras tbus created bj law. See Trad- 
ing with the Bnemj Aet (Sec. 0). Wigfinore, op. cit., MS-54EI. See infra, 
212-213. OUier admiuistTatiTe agencies of partlenlar importance during 
the war, soeh as the Council of National Defense, the War Bisk Iniur- 
anee Bureau, and the Shipping Board, ware ezpreHsIj created by atatat«, 
but before the United States entered the war and not anticipating that 
event. For the account of the work of the firat two of these, aee Wil- 
loughbj. Government Orgrmiiatian in War Time and After, 9-21, 338-361; 
for that of the Shipping Board in relation to this trtudj, in/m, 317. 

u Infra, 197-190, 211-212. 

1* Speech in U. S. Senate, Feb. S, 1918. Cong. Becord, es Cong., 2 
Bess., 1809. Bee also charts, included in the address, showing the or- 
ganization and proposed reorganitation of the war-making niachinerj. 
Ibid., 1608-1810. 
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appointed by the President with the consent of the Senate, and^^ 
throngh whom the President was to exercise "auch of the powers 
conferred upon him by the Constitation and the laws of the 
United States, as are hereinafter mentioned and described." 
This war cabinet was to have complete jurisdiction and authority 
to initiate plans and policies for the prosecution of the war ; to 
direct and procure the execution of these plans and policies; 
and "to supervise, coordinate, direct, and control the functions 
and agencies of the Qovemment, in so far as, in the judgment of ( 
the war cabinet, it may be necessary or advisable so to do for the ' 
effectual conduct and vigorous prosecution of the existing war." 
The war cabinet was further to be authorized to make the rules 
and regulations governing its own procedure; to require infor* 
mation from and utilize the services of any or all executive de- 
partments, agencies, and otBcials of the United States and of 
the several states ; and to make all the orders and decisions nec^::.^ 
sary to carry out these provisions. Besides the right to name its 
members, the President was to be given over this war cabinet, 
only a very limited power of review.** 

The bUl thus proposed to confer powers under which this new 
war cabinet, as one Senator said, ' ' could take absolute charge of 
the coudnct of the war. The President would not bave the au- 
thority to initiate or formulate any plans or policies for its prose- 
cution. His power sa Commander-in-Chief would be destroyed. 
He would be subject to the orders of the War Cabinet." *■ Presi- I 
dent Wilson therefore vigorously opposed this proposal, saying I 
that it "would involve long additional delays and turn our ex- 
perience into mere lost motion, ' ' " and instead he secured the 
introduction, and finally the passage, of a bill containing his 
ideas for meeting the situation.*' 

n The war cabinet bill was introduced b; Senator Chamberlain, Jan. 
21, 1B18. See Uzt of bill In Cong. Seoord, 6S Cong., 2 Sen., 1077-lOTS. 

"Senator ShieldB, in U. 8. Senate, Apr. 22, 1918. Cmg. Beeord, 65 
Cong., 2 SeM,, SSSe. 

" Statement of Jan. 21, 1918, quoted in Am. Pol. 8ci. Sev., XII, 377 
(Aug. 1918).. 

MThe administration bill was introdoMd b; Senator Overman, Feb. 
6, 1918, and became law May 20, 1918. Senator Overman atated verj 
franUj: "The bill wag advocated by the President and sent to me by 
the Prerident, and I have no hesitation in aajing lo." Cong. Baoord, K 
Cong., 2 Sew. (Apr. 3, 191S), iS83. The fight between the advoeatea of 
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This so-called Overman Act authorised the President "for the . 
national security and defense, for the BDCcesaftil prosecution of 
the war, for the better utilization of resources and industries, and ' 
for the more effective administration by the President of bis pow- 
ers as Commander-in-Ghief of the land and naval forces," to 
ma^e such redistribution of functioiig.-iiiDOng the executive 
ageni!ier-Htf "He might deem necessary ; to utilize, coordinate, or 
^MBSQlidate soy existing executive oi- adminifibKtttve agencies; to 
transfer any duties or powers, together with any portion of the 
personnel and equipment, from one such agency to another; and 
to make whatever n^ulations and issae whatever orders might 
be necessary to cany out these provisions. The President was 
further authorized to establish an executive agency for exercis- 
ing such control over the production of aeroplanes and aircraft 
eqaipmmt as he might consider advantageous. He had no pow- 
er, however, to abolish any bureau or eliminate its functions al- 
I together, but was authorized to make auch recommendations to 
I Congress in that regard as he might deem proper. Moreover, 
I the act was strictly a war measure, in that it was expressly pro- 
^ vided that the authority granted was to be exercised "only in 
matters relating to the conduct of the present war;" and furth- 
er, that the act was to remain in force no longer than "six months 
after the termination of the war by the proclamation of the treaty 
of peace," all executive ageneies and functions at that time re- 
verting to their former status under existing law.** 

The President was thus, by the terms of this act, given com- 
plete control over the administrative machinery of the nation as 
used for the purposes of the war.*** The act met with consider- 
able opposition as an unwarranted and dangerous extension of 
the President's power;" while at least one distinguished au- 
thority held that it was entirely unnecessary, claiming that the 

the OrermMi Bill &nd Senatoi Chambeilaui'a War-Cabinet bill, and the 
probable metiTea behind the latter, ate deecribed bj J. U. Leake, "The 
Conflict over Codrdination," in Am. Fol. Soi. Bev., ZII, 305-390 (Aug., 
1918). 

» See text of act in Wigmore, op. oit., 686-587. 

■* See an excellent aumniaT7 by Senator Fletcher of what mi^t be 
seeomplished under this act. Co»ff, Beoord, 69 Oong., 2 Bess. (Apr. 8S, 
1918), S842. 

■1 Eapedall; from Benatore ConunliK (Bep.), and Beed and Hoke 
Smith (Dems.). 
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Preaideiit already had full coostitntional power to make snelt 
transfers o£ functions and consolidations of agencies on his own 
initiatiTe. "I think," said this former Attorney-General and 
Secretary of State, "the President has the authority to require 
every executive officer and every department of the Government 
to do anything that he directs to he done in order to prosecute 
this war to a successful conclusion. I think he has the power to 
delegate from one Cabinet officer to another the discharge of any 
particular duty that he thinks such a Cabinet ofBcer con dis* 
chai^ better than the one upon whom it would normally be in- 
cnmbent. I do certainly think that the President has all those 
powers. . . As I have read the Overman bill, in so far aa it 
proposes to authorize the President to utilize and coordinate ex- 
ecutive agencies, . . I would not hesitate a second to advise 
the President of the United States that he now poasesses that 
power. ' ' " 

The majority in Congress felt, however, that the act was 
not only justified in order to avoid the suspicion or necessity of 
the President setting himself up as a dictator and doing the same 
things without definite authority of law," but also that it was 
necessary to secure the proper coordination of effort on the part 
of the agencies entrusted with carrying on the various war ac- 
tivities of the government, and was not to be considered as war- 
ranting any abuse of power by the President.** 

n Senator Enoz (Sep.), in t7. B. Senate, Apr. 3, 1918. Cong., Beeord, 
66 ConK., 2 Sew., 4898; lee also ibid., 4903. A well known jonmal alao held 
that the Pieaiiient'i power over administration was praeticftlly alMolnte, 
and that if he bad eierciaed this power, it would probabl7 not have been 
questioned in Congrew or t^ public opinion. It said, however, that tho 
Orernum Act "would dramatice the President's powers so eSectivelj that 
no one could question them. ' ' The Nation, Ma; 4, 1918. 

■*See Senator Harding's suggestion concerning the need of a dictator. 
8*pra, eh. I, note 29. Senator Overman frequently emphaaixed the point 
that instead of exerdHiiig questionable powers without authority of law, 
as was done bj President Lincoln, President Wilson had been careful to 
ask Congress for specific authority to exercise such necessary powers. 

M Senator Nelson (Bep.) probably beat expressed the sentiment of 
the majority when he said: "This opposition Is founded on the assump- 
tion that tiie President from first to last will do nothing but wrong; that 
he will discontinue and dismantle all the departments instead of the propor 
assumption that he will utilise them to the beat of his ability to carry 
on the war successfully. . , In order to carry on the transportation 
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Moreover, there were several precedents for granting Boeh au- 
thority as was done by the Overman Act. An act of Febmary 
14, 1903," had authorized the President "to transfer at any time 
the whole or any part of any office, bureau, division, or other 
branch of the public service engaged in statistical or scientific 
work from the Department of State, the Department of the Treas- 
ury, the Department of War, the Department of Justice, the Poet 
Office Department, the Department of the Navy, or the Depart- 
ment of the Interior, to the Department of Commerce and La- 
bor." The Act of April 28, 1908," authorized the President 
"for any special occasion" to transfer to the head of another 
department certain authority conferred upon the Secretary of 
Commerce ; the Act of June 24, 1910,'^ authorized the Secretary 
of the Navy, with the approval of the President, to transfer the 
duties of the Bureau of Kquipment to the other bureaus and of- 
fices of the Navy Department "in such manner as the Secretary 
of the Navy shall consider expedient and proper;" while by the 
Act of March 3, 1917," the Bureau of Efficiency was required to 
investigate duplication of service in the various executive depart- 
ments and establishments of the Qovemment and ma^e a report 
to the President, who was authorized, "after such report shall 
have been made to him, whenever he finds such duplications do 
exist, to abolish the same." Apparently there was no exercise 
of the power authorized by this last-mentioned act, for the rea- 
son that the Bureau of Efficiency was employed during the war 
to devise a system for the woi^ of the War-Bisk Insurance Bu- 
reau and hence had never been able to make the required report 
to the President.** 

In addition to the statutes above mentioned, others have been 
passed applicable to emergencies only, under which the Presi- 
dent is authorized at such times to transfer important functions 
and services. Thus he is empowered, in time of threatened or 
of food ftnd snpplies to Europe it is UBceBUrj to have all tbeae branobei 
of the QovenuiMiit funetion and work together. That la all there is In 
tiiij bill, and there is no nse of alandeiing it" Cong. Becord, 65 Cong., 
2 Sfss. (Apr. 3, 1918), 4886. 

" 3Z atat. at L., 830 (sec 12). 

"35 aid., 69 (see. 3). 

" 36 ibid., 813. 

■a 39 ibid., 1122 (see. 8). 

»See Cong. Beeord, 65 Cong., 2 Seas. (Apr. 3, 1918), 4891. 
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actual war, to utilize the Public Health and Marine Hospital 
Service "to such extent and in such manner as shall, in hia judg- 
ment, promote the public interest;" the Coast Guard, ordinarily 
a branch of the Treasury Department, may be tranaferred to the 
Navy, "in time of war or when the President shall so direct;" ' ' 

and the vessels, equipment, stations, and personnel of the Light- 
house Service and the Coast and Geodetic Survey are subject to 
transfer by the President to either the War or Navy Department, 
"whenever in his judgment a sufficient national emergency 
exists." Numerous acts relating to transfers of employees and 
officials within the Civil Service have long been on the statute- 
books ; so also regarding the detail of military and naval officers 
to service with other departments or agencies.*" 

The Overman Act, while going considerably fiirther in its 
grant of power than anything before enacted, was therefore not 
entirely nove l in its essential principles, especially when consid- 
ered as a purely war-time measure. Its passage, however, arous- 
ed considerable speculation as to the probable action of the Presi- 
dent under its authority. Suggestions were thrown out* of pos- 
sible radical changes, such as the setting up of a "War Super- 
Cabinet " or war council, to consist of such Cabinet members 
and heads of newly established bureaus as were more immediately 
concerned with the conduct of the war. Others did not look for 
any great changes, holding that the Overman Act was to be con- 
sidered "more as a resource, to be ready at hand as need 
arises, . . . more as a club than anything else, to bring 
about better team work, and thus to increase efScieney. ' ' *'■ 

As a matter of fact, no startling cboi^res, transfers, or con- 
solidations were made by the President as a result of the Over- 
man Act, and in no way was the regular Cabinet superseded, or 
the position of any of the executive departments in the field of 
administration impaired. President Wilson's first order under 
the authority of this act, issued on the very day the act went into 
effect, was perhaps one of the most important. This order pro- 
vided for the reorganization of the Air Service, which, as a port 
of the Signal Corps of the Army, had up to this time been under 
the direction of the Chief Signal Officer. 

*o Bee complete list of nich aeta in Cong. Beoord, 65 Cong., 2 Betg. (Apr. 
3, IBIS), 4901. 

41 See utlele in S. T. Timtt, Uvf 6, 1018. 



.y Google 



178 WAS P0WEB8 OF THE EXECUTIVE IN UNITED STATES [178 

The powen and fnnctions of that ofBcer wre now rediBtribnt- 
ed as follows: (1) The Chief Signal Officer was left in charge 
of telegraph and telephone operations. (2) A Director of Mili- 
tary Aeronautics was created and placed in charge of the Avia- 
tion Section of the Signal Corps, with the duty of "operating 
and maintaining or Bupervising the operation and maintenance 
of all military aircraft, . . . and of training officers, en- 
listed men, and candidates for aviation service in matters per- 
taining to mUitary aviation;" and to that end there was trans- 
ferred to his jurisdiction every function, power, and duty of the 
Chief Signal Officer in reference to such military aviation, as 
also all property and personnel used in connection with that ser- 
vice. (3) A Bureau of Aircraft Production was established as 
an executive agency to exercise complete jurisdiction and con- 
trol over the production of aircraft and aircraft equipment, with 
the Chairman of the Aircraft Board (which had been created by 
the Act of October 1, 1917) as its executive officer. He was now 
designated the Director of Aircraft Production, and was to have 
complete charge of the activities, personnel, and properties of 
the said Bureau.** 

By another executive order of May 28, 1918, the War Indus- 
tries Board, which had been originally formed as one of the ad- 
visory committees of the Council of National Defense,** was es- 
tablished as a separate administrative agency to act for the 
President and under his direction. The fnnetions, daties, and 
powers of the board were by this order ccMttinaed as they had 
been outlined by the President in his letter of March 4, 1918, to 
the chairman, Bernard M. Baruch ;** and in its new capacity the 
War Industries Board became one of the most important fac- 
tors in coordinating the industrial resources of the nation and 
thus contributing to the successful conclusion of the war. 

The war having been won, President Wilson ordered the War 
Industries Board to be dissolved January 1, 1919, and certain of 
its functions transferred to other executive agencies. Thus the 
powers and functions of the Division of Planning and Statistics 

41 Executive order of Haj 20, 1918. Official BuIMin, Uaj 21, 1B18. 

** Under antlioritf of the Army AppropriAtioni Act of Aug. 89, 1916. 
17. 8. BtaU., M Cong., 1 Sen., 819, 6S0. 

** Official Bulletin, Uajr 31, 1918. For the letter rafeired to u ont- 
Uuing the fnuctioiip of the boucl, aea ibid., Mar. 31, 1918. 
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were transferred to the War Trade Board, as alao the powers 
of the War Industries Board with respect to any orders, direc- 
tions, regulations, or functions that could not, in the opinion of 
the ehairman, be abrogated, complied with, or fulfilled by the lat 
of January ; while those of the Wool Division were transferred 
to the Bureau of Markets in the Department of Agriculture. The 
powers and functions of the Price Fixing Conunittee were order- 
ed to continue until the prices fixed by the committee should 
have expired, whereupon all the papers snd records should be 
delivered to the liquidating officer of the War Industries Board, 
and the committee should stand diBsolved. The order further 
specified that the War Industries Board, or any number of itii 
members and officials might be continued for a limited period 
after Januaiy 1st, if the chairman found that to be necessary for 
the proper performance of any duty entrusted to him or to the 
board, but only for the purpose of performing that duty and 
liquidating the affairs of the board.** 

Other particularly iinportant orders issued under the Overman \ 
Act wei^tiiose affecting the n atural r^urcCT of the country. ^ 
Thus, by executive order of July 3, 19ia, the records, personnel, 
and powers of the Federal Trade Commission relating to the pro- 
duction and distribution of coal and coke were taken from that 
body and transferred to the Fuel Administration.*' By another 
order of July 31, 1918, the President likewise placed the control 
of the petroleum supply in the hands of the Fuel Administrator, 
directing, however, that such control should be exercised through 
a Committee on Standardization of Petroleum Specifications, the 
composition of which was prescribed in the order.*^ Of a similar 

isEiecatiTe order of Dec 31, 1S18. Offleial U. B. BvUetin, Jan. 29, 
1^19. While this execntiTe order dissolving the War Industrial Board 
iras Bpeeifieall;r based on the Overman Act, the order of 2£&j 2S, 1918, 
eftabliabing that board M an administrative agency contained no reference 
to that aet or anf other statute, tho that authority was evidently 
pieanmed. Another executive order apparently isaiied under authority of 
tiie Overman Act, but making no ipecific reference to it, was that of 
June 25, 1918, transferring the gas experiment station at American Dni- 
veraity (Washington, D. C) from the jorisdietion of the Bureau of 
Minea to that of the War Department Offioial BMetin, June 28, 1918. 

M ibid., July 10,1918. 

«r TMd., Aug. 7, 1918. This committee was to be composed of 7 niem- 
bera, aa foUowe: a ehairman appointed by the Fuel Administrator, one 
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nature was a later order conferring the control of the mineral 
resources of the country upon the Secretary of the Interior.** 

Numerous other ezecutiTe orders were issued under the au- 
thority of the Overman Act, transferring and coordinating va- 
rioua functions and services. On May 31st, all the law officers 
of the government were ordered to "exercise their functions un- 
der the supervision and control of the head of the Department 
of Justice," excepting only those ofQcers in the Philippines, the 
Comptroller of the Treasury, and the Judge Advocates General 
of the Army and Navy/* on June 18th, the war housing activ- 
ities were placed under the control of the Secretary of Labor ; *' 
and on July 1st, all the sanitary and public health services were 
concentrated under the supervision of the Secretary of the Treas- 
ury, excepting those health functions military in character, ex- 
ercised by the Surgeons General of the Army and Navy and by 
the Provost Marshal General.** 

Finally, to show the great variety in the actions taken under 
the Overman Act, mention may be made of the executive order 
of October 3, 1918, transferring $120,000 from the appropriation 
of $1,620,000 for the censorship of foreign mails under the Post 
OfBce Department, and allotting that amount to the Secretary 
of War for the censorship of the mails in the Panama Canal 
Zone ;" and of the executive order of October 22, 1918, by which 
the President tranferred a single individual (W. F. Sloan, 
of the Division of Pn^am and Statistics) from the Bureau 
of Aircraft Production to the Post Office Department for such 
duties as might be assigned to him by the Postmaster General in 
connection with the control and operation of the telegraph and 
telephone services." 

The excellent results of the "blanket authority " thus conferred 
on the President with r^fard to administration in time of war, 

member appointed bj the Secretarj of War, one b7 the Beoietaiy of the 
Navy, one by the ch&innMi of the Shipping Board, one bj the Dbeetot 
Oenenl of Bailroada, o» hj the Director of tiie Bureau of Mines, and ob« 
bf the Director of the Bureau cf Btandard& 

*» Offloial BulUm, Nov. IS, 1918. 

*» Ibid., June 4, 1918. 

'Olbid., June 20, 1918. 

»iI6W., July 2, 1918. 

"IMd., Oet.10, 1918. 

** Ibia., Nov. 13, 1918. 
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may be considered to have set a precedent for tlie fatnre, which 
will undoubtedly be followed in case of another emei^ncy. As 
a result, therefore, of his duty to administer and enforce the 
laws, of his power to ncmmiate, appoint, and dismiss the chief 
administrative officers, and of the administrative powers confer- 
red by statute, it may fairly be said that the President, in time 
of war especially, "has become in effect the administrator-in- 
ehief of the Government."" 



M Cf. WilloQghbj, So««rfMi«nf Organieation in War Ti/me and After, 
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POWERS OP POLICE CONTROL 

The Bill of Bighta is generally conaidered the moat aacred part 
of the Constitution, especially those portions of it guaranteeing 
freedom of speech, of the press, and of assembly ^ security from 
arbitrary arrest and deprivation of property ; and a speedy trial 
by jury.* One of the most important, as well as one of the 
most perpleziu^ questions that arise in time of war is that of the 
extent to which these ordinary civil rights of the individual may 
be restricted in Qie interest of the public safety and the na- 
tional defense. Clearly the Constitution is not merely a peace 
- instrument, but was intended to protect the individual in time 
of war as in time of peace. The doctrine of inter armas leges 
tilent can have no place in a constitutional government ;* never- 
theless it must also be recognized that the guaranty of civil rights 
cannot apply in the same fashion, nor to the same extent, in time 
of war as under normal conditions. ' 

One distinguished authority says that "war is a negation of 

1 AmendmenU, Art*. I, IV, V, VL 

*"The Constitution of the TJnited Statea ia ■ law for ruleri and 
people, equally in war and in peace, and eoTers with the shield of its 
protection all claasea of men, at all times, and under all cireumHta'neei. 
No doctrine, involving more pernicious consequences, was ever invented 
bj the wit of man than that any of its provisionB can be suspended dur- 
ing any of the great exigencies of government." Sx parte JfiUt^on, 4 
Wall, S, 120-121 (1S66). However, a committee of the N. Y. Bar Asso- 
eiatioii, at ita meeting in Jan., 1917, reported as follows: "In time of 
WOT the laws are silent; during the war civil rights may be snspended at 
Uie will of the Commander-in-Chief. The Conetituton does not inure to 
the benefit of the public enemy, of spies, or of enemy sympathisers." 
This position was severely critieiied by Dean H, W. Ballantine^ of the 
College of Law in the TTniversity of lUinois, in an article, "The Effect 
of War on Constitutional Liberty," in Out and ComffleKt, XXIV, 3 
(June, 1017). 
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civil ri^hta," and holds that in its control over the life, liberty, 
and property of those whom it recoB:Qizes as public enemies, Con- 
greas is limited "only by the dictates of hmnanity and a respect 
for the practice of nations." * Another writer contends that the 
amendments ^aranteeii^ these rights were intended " as dec- 
larations of the rights of peaceful and loyal citizens, and safe- 
guards in the administration of justice by the civil tribunals ; but 
it was necessary, in order to give the government the means of 
defending itself against domestic or foreign enemies, to maintain 
its aathority and d^nii'^y> &i>d to enforce obedience to its laws, 
that it shonld have unlimited war powers; and it most not be 
forgotten that the same authorlty'wEiBh provides those safeguards 
and guarantees those rights, also imposes upon the President and 
Congress the duty of so carrying on war as of necessity to super- 
sede and hold in temporary suspense such civil rights as may 
prove inconsistent with the complete and effectual exercise of 
snch war powers and of the belligerent rights resulting from 
them. . . The rights enjoyed under the constitution in time 
of peace are different from those to which he is entitled in time 
of war. ' ' * 

Even if we do not folly accept the contention of these writers 
that civil r^hts may be suspended in time of war, still it would i 
seem to be apparent that at such a time these rights must be/ 
subject to some modification, restriction, or at least, very care-( 
ful supervision, in order Aat the government may contend sue-/ 
cessfully with sedition and disloyalty from within as well asl 
^fainst the enemy without; the principle justifying this viewV 
being that the rights of the individual must yield to those of the 
state in the time of the state's peril from a public enemy.* Hencr- 
there have been developed what may be called the police powers ^ 
of the President in time of war, that is, the powers exercised by 
him in restraining and controlling the actions of individoals, 

* W. A. Dunning, in Pol. Soi. Quar., I, 17S. 

* Whiting, War Fovtn under the Cotulilutfon, fil. But in his disMnt- 
iag opinion in the recant ease of Abramt v. United Btatet, Justiee Holmes 
decTftred that the right of free speech is the same in war u in peace, taj- 
ing, "It is only the present dangers of inmBdlAte evil or an intent to 
bring it about that warrants Congress in setting a limit to the expression 
of opinion where private rights aie not eonceni«d." 260 U. 8,, 61S 
(1B19). 

* Cf, Qleaa, Th« Jrmy tmd tlu Law, 144. 
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whether they be citizens or aliens, within the limits of the coun- 
try, during a period of war or similar emergency. 

The relation of this war power to the r^bts of enemy aliens 
who are found within the country after the outbreak of a war 
is comparatiTely simple. International law from its very begin- 
ning recognized the r^ht of a state to arrest such enemy aliens 
immediately upon the outbreak of war and detain them as ea^ 
tives during the period of hostilities. Later long-continued prac- 
tise brought about the rule that a reasonable time for departure 
should be given before arrest, developing finally into the rule 
that such aliens should be permitted to remain during the entire 
period of the war, nnless military considerations required their 
\ expnlsion.* The right to arrest or otherwise restrict and govern 
\ the conduct of enemy aliens, has, however, never been formally 
. \ abandoned, and was indeed revived on a wholesale scale by each 
'Ibelligerent during the recent World War. 

In the United States, the right of a state under international 
law thus to regulate and restrict the conduct and movements of 
enemy aliens has been definitely vested in the President. An 
act of Congress passed nearly a century and a quarter ago,' 
designated as alien enemies all male natives, citizens, denizens, 
or subjects of a hostile nation or government, who were at least 
fourteen years of age and not actually naturalized ; and in 1916 
, the scope of this act was enlai^ed so as to include women.' The 
. ' President, by virtue of these acts, is authorized to direct the con- 
\ duct to be observed on the part of the United States towards these 
enemy aliens, the manner and degree of the restraint to which 
they shall be subject, and in what cases and upon what security 
their continued residence in the United States may be permit- 
ted; to provide for the removal of those who are not to be per- 
mitted to remain; and "to establish any other regulations which 
shall be found necessary in the premises for the public safety." 
In case of removal being ordered, the President is further au- 
thorized, at his discretion, to give such reasonable time for de- 

'Lawreoee, Principleg of /ntemotiondj Law, 387-389; Heriliej, Bt- 
tmtiaU of International Ptiblic Lam, 362, 

I Act of July 6, 1798. Awm^ of Cong., 6 Cong., ni, App, 3763 j P. B. 
Bw. StaU., Hea 4067-4070. 

■Aet of Apr. 16, 1918. U. S. StaU., 65 Gong., 2 Sou., S31. 
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partore "as may be consiBtent with the public aafety, and ac- 
cording to the dictates of homsiuty and national hospitalil?. ' ' 

In other words, the President is, impliedly by the rules of i ■ 
international law and expressly by statute, vested with full pow- j. L *F*f' 
er to restrict and control the conduct and movements of alien 
enemies as he may see fit. He may permit them to stay in the 
United States daring the couise of a war, with such restrictions 
upon their conduct as he may deem proper, or with no restric- 
tions; he may order them to depart from the country, and if 
they refuse or neglect to go, may compel their removal ; or he 
may arrest and intern them for the period of the war. His ac- 
tions under these powers are final, and in no way subject to ju- 
dicial review.* 

Until recently little use seems to have been made of this pow- 
er. During the war of 1812, aliens were ordered to report their 
names and obtain "certificates" once a month."' Otherwise they 
have apparently been permitted to remain in the United States 
with no harrassing regulations governing their conduct and 
movements. During the recent war with Qermany and Austria- 
Hungary, however, the magnitude of the struggle, involving as 
it did practically every resource and industry of the nation, and 
the great number of citizens or subjects of those countries resi- 
dent in the United States, made the danger from such enemy 
aliens considerably more serious than ever before. 

President Wilson, acting under the authority of the Act of 
1798, therefore took precautionary measures immediately upon 
the entry of the United States into the war, and in the very 
same proclamation announcing the existence of a state of war," 
he established a set of twelve regulations governing tixe conduct 
of such enemy aliens within the United States. Under these regu- 
lations, the poBBcssion by enemy aliens of any sort of fire-arm 
or signal apparatus was prohibited ; a barred zone was created 
around every fort, arsenal, and other govemment property ; at- 
tacks or threats of any sort against the govemment, its meas- 
ures, polioi^ or personnel, were not allowed; their residence 
within any prohibited area that might be designated by the Presi- 

* Olenn, TJie Aniif and the Lam, 67. 

10 lAfe a«d Work* of John Adamt, X, 42. 

» PioeUmation of Apr. 6, 1917. V. 8. 8toU., 95 Cong., 1 Sesa., Praes., 
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dent was not permitted ; their departure from and enti7 into the 
United States was allowed only under such restrictions as the 
President might prescribe; hostile acts, or acta giving "infor- 
mation, aid, or comfort" to the enemy were of course forbidden ; 
and they were subject, upon gospicion, to summary arrest and 
internment. 

These regulations of April 6, were supplemented by eight ad- 
ditional regulations established in the proclamation of November 
16, 1917," which absolutely excluded enemy aliens from such 
regions as the territorial waters of the United States, the Dis- 
trict of Columbia, and the Panama Canal Zone; required them 
to register ; and ordered them to obey such restrictions and regu- 
lations upon their residence, occupation, and travel, as the At- 
torney Qeneral might make from time to time. Upon the dec- 
laration of war against Austria-Hnngary, the scope of these regu- 
lations was extended to include the citizens and subjects of that 
country ; '* and finally, to include the alien women of both Ger- 
many and Anstria-Hungaiy." 

While the Act of July 6, 1796, supplemented by the Act of 
April 16, 1918, therefore conferred extensive powers of police 
control upon the President, there can be no question but that 
such powers are strictly in line with the accepted rules of in- 
ternational practise, and even without these statutes, might be 
said to have been vested in the President as the Chief Execative 
and as Commander-in-Chief. 

Somewhat more doubtful are the powers conferred by the 
famous Alien Act of 1798,** which was passed durit^ the stress 
of the expected war with France and applied to all aliens, wheth- 
er from an enemy or a friendly country. By the provisions of this 
act, the President was authorized to order out of the country 
"such aliens as he shall judge dangerous to the peace and 
safety of the United States, or shall have reasonable ground to 

I) V. S. Stati., 65 Cong., 1 Sesa., Proea., 72. 

itPiodamatioD of Dee. 11, 1917. Ibid., 2 Seaa., BS. 

I* Proclamation of Apr. 19, 1918. Ibid., 128. On Chriatmaa Day of 
1918, these re^ulationa were reaeinded, in their entirety sa extended to 
women, and alao Ba applied to men, excepting only the reatrictions as to 
depaitnre froni and ectry into the United States. Proclamation of Dec 
23, 1918. Ibid., 8 Sesa., 274. Thia proelamation ia unique in beln^ done 
"at Uie <uty of Paris, in the Bepablie of France." 

1* Act of June 2S, 17BS. AmutU of Cong., 6 Cong., Ill, App., 3744. 
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sospect are concerned in any treasonable or secret macliinationa 
against the Qovemment thereof." A license to reside within the 
United States at any place deaignated by the President might 
be secured, if the alien concerned could prove, "to the satiatao- 
tion of the President," that he was not dangerous to the public 
safety; bat any alien returning to the United States after his 
removal, unless by permission of the President, was to be iw- 
prisoned "so long as, in the opinion of the President, the public 
safety may require." 

This measure thus gave the President practically unlimited i H 7 C 
police control over all aliei^ within the United States. Tfhb'BiF" 
acted during a time of te<dmical peace, the Alien Act was de- 
signed (together with the Sedition Act) as a war measure, "to 
afford the President of the United States an effective weapon 
against what seemed an especially pernicious and dangerous form 
of domestic opposition in time of war. '"■* A great many of the 
recently admitted foreigners were extreme radicals who "ex- 
pressed their opinions by speech or pen with a venomous facility 
that has few counterparts in these milder times," condemned 
every magistrate in power in the United States, and whose out- 
pourings could not be looked upon as altogether harmless." 
There might even be said to have been a precedent for the Alien 
Act in a similar act passed in Virginia in 1785 and reenacted in 
1792, but which, as Madison pointed out, differed in that the Vir- 
ginia act expressly applied only to enemy aliens in time of actual 
war.'* 

The powers conferred by the Alien Act were upheld as a legi- 
timate exercise of the war power, in the report of a House com- 
mittee submitted February 21, 1799, as follows: "The right of 
removing aliens, as an incident to the power of war and peace, 
according to the theory of the Constitution, belongs ix> the gov- 
ernment of the United States. . . Coi^esa is required to 

i«F. U. Anderaon, in Baport, Jm. Biit. Jmk. X9ia, 115. "French 
■piee then awanned in our eitiea and in oui country; some of them were 
fntolerablj impudent, turbulent, and eeditious. To check them, was 
the deaign of the law." Adams to JeffaTson, June 14, 1813. L^e and 
Worlct of John Adamt, X, 42. The limitation of the act to two jeara is 
alao an indication tliat it was deeigued purely aa a war meunre. 

iTChanning, Bittory of the United State*, IT, 220. 

u IFriMnp * of Jamet MadUon, VI, 369. 



.y Google 



188 WAB POWERS or THE EXECUTIVE IN UNITED STATES [188 

protect each st&te from invasion ; and it is vested . . . with 
powers to make all laws which shall be proper to carry into effect 
all powers vested by the Constitution in the government of the 
• United States, or in any department or officer thereof; and to 
remove from the countiy, in times of hostility, dangerons aliens, 
who may be employed in preparing the way for invasion, is a 
measure nece8su7 for the purpose of preventing invasion, and, 
of course, a measure that Congress is empowered to adopt. . . 
Although the committee believe that each of the measures adopt- 
ed by Congress [referring also to the Sedition Act] is suscept- 
ible of an analytical justification, on the principles of the Ccm- 
stitution and national policy, yet they prefer to rest their vindi- 
cation on the true ground of conaidering them as parts of a gen- 
eral system of defense adapted to a crisis of extraordinary diffi- 
culty and danger."" Even the bitterest critics of the Alien 
Act questioned its constitutionality only as it applied to friendly 
aliens, admitting frankly that "the removal of alien enemies ifl 
an incident to the power of war. ' ' *" 

Apparently the power given to the President by the Alien 
Act was not actually exercised in a single instance ; ** altho 
in a couple of cases final action by the President was probably 
forestalled only by the voluntary departure of the person con- 
cerned, and a considerable number of foreigners are said to have 
left the country, anticipating the enforcement of the act,** On 
the whole, it is probably correct to say that this law was "neith- 
er unjustifiable in purpose nor administered with special harsh- 
ness."*' 
\ The power of the President to deal sununarily with citizens 
1 whom he may consider dangerous to the public safety is not so 
^ clear. The provision in the Constitution permitting the sus- 
pension of the privilege of the writ of habeas corpus "when in 

t»Am. atate Papers, ilUo., I, 182, 1S3; Bttiot't Debates, IV, 441. 

10 8m H&diRon 's f amotu Beport of 1800 on the Virginia BeKlntiotiB. 
Writings of James Madison, VI, 366-367. 

*i Life and Works of John Adams, X, 42. FreBident Adamg, in at least 
one inertanoe, ezpreued a nilliiigiiesa 'to applj the act. Ibid., IX, S. 

** Bee article hj F, M. Anderaon, ' ' The Enf DTeement of the Alien and 
SediUon Laws," in Beport, Am. Bist. Asm. 1918, 115-126, eap. 116-117. 

MBaeeom, Gromth of Nationalitji in thtf United State*, 24. Bee alM 
Chanulng, op. eit., TV, 223-224. 
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cases of rebellion or invasion the public safety may require it," ** 
shows that the taking of eztraordiiiary measures in cases of snch 
emergency was clearly recognized as necessary and proper." 
Altho the Constitution itself does not expressly state by what au- 
thority the privilege of the writ may be snspended, it had been 
the general opinion, up to the time of the Civil War, that Con — 
gress alone had the power to judge of the exigency requirii^ 
that action. This opinion had been induced, not only by the 
position of the habeas corpus clause in that part of the Consti- 
tution devoted to the legislative department,** but also by pre- 
cedent,*^ by the practise under the Constitution,** and by the 
weight of authorily.** 

"Art. I, Bm. 0, CL 2. 

HTbere was Bome objeetioii to this eUuM at tha time. ThiiB Jeffer- 
■on in a letter to MadiMm, July 31, 17SS, proterted aa follows; "Why 
fupend Hab. Corp- i^ iiuarroetioiui ft rabeUioiuf ... If pnbllek 
lafetf reqnlrea tbat the gorerament should have a man impriaoned on 
less probable tmtimon^ in thoos than in other emergeueiea ; let him be 
taken A tried, retaken A retried, irtiile the neeeiaitj continues, onlj 
f[iving him redreH against the government for damages. Examine the 
hiitoiy of England. Bee how few of the eases of the suspension of the 
Habeas CSorpna law have been worthy of that snapension. Thej have 
been either real treaaona wherein the partiea might as well hare been 
charged at onee, or sham plots where it was shamefnl tbej should ever 
have been suspected. Yet for the few oases wherein the suspension of 
the hab. eorp. has done real good, that operation is now beeome habit- 
nal, k the minds of the nation almost prepared to live under its con- 
stant suspension." fPrittn^s of Thomat JtffgrvM^ V, 40-47. 

Mln the state ratifying eonventions it was taken (or granted that 
Congress alone conld suspend the writ. The following amendment, for 
example, wae proposed by the New York eouTentiDn of 1TS8: "That tha 
priTilege of the habeas corpus shall not, by any law, be suspended for a 
longer term than six months, or until twenty days after the meeting of 
the Congress next following the paaaing of the act for sneh suspenrion." 
miiat'B DabatM, I, 330. 

IT In England, Parliament, not the Crown, suspends the writ. 

** President Jefferson's message of Jan. SS, 1807, on Burr's eon- 
■piracy, was followed by the passage in the Senate of a bill suspending 
the writ of habeas corpus in certain eases for three months. In the House 
the bill waa rejected by an oTerwhshning majori^. Neither in the mes- 
sage of the President nor in the discussion In Congress waa there any 
EQggeation of the President's ri(^t to exercise that power. AwmU of 
CoKff., 9 Cong., 2 Seas., 39-43, 44, 401-426. 

»J* parte Bollman, 4 Or., 75, 101 (1807); Story, CommtntarU* on 
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^ With the ontbreak of the Civil War, this settled opinion waa 
disregarded by President Lincoln, acting on his own initiative 
or through his subordinates, and upon the advice of his Attorney 
Qeneral.*° On April 27, 1861, he authorized Oeneral Scott to 
suspend the writ of habeas corpus by the following order: "Yon 
are engaged in suppressing an insurrection against the laws of 
the United States. If at any point on or in the vicinity of any 
military line which ia now or which shall be used between the 
city of Philadelphia and the city of Washington, you find re- 
sistance which renders it necessary to suspend the writ of habeas 
corpna for the public eatety, you personally, or tiirough the of- 
ficer in command at the point at which resistance occurs, are 
authorized to suspend that writ. ' ' *^ 

On M^ 10, the President by proclamation also authorized the 
commander of the United States forces on the coast of Florida, 
"if he shall find it necessary, to suspend the writ of habeas cor- 
pus and to remove from the vicinity of the United States for- 
tresses all dangerous or suspected persons;"" on June 20, he 
directed General Scott to suspend the writ in the case of a single 
officer charged with treason ;■* on July 2 and October 14, he ex- 
tended his order of April 27 to cover the militaiy line from 
Washington to Bangor, Maine ;** and on December 2, he empow- 
ered Oeneral Halleck to suspend the writ at bis discretion in 
the state of Missouri.** Finally, by proclamation of September 
24, 1662,** the President declared that all persons aiding or abet- 
ting the rebellion, discouragii^ enlistments, resisting drafts, or 
guilty of ' ' disloyal practices, ' ' should be subject to trial by court- 
martial or military commission, and ordered the suspension of 
the writ of habeas corpus in their cases — a proclamation which 

the Conttaution, II, 208. Cf. Chunbron, Tha Sxeoutive Pover, 241; Wln- 
throp, Abridsmmt of Military Law (Znd ed.), 830-331. 

1* Attorney General Bates, Jnl^ 5, 1861. 10 Op. Attg. Om., 74. 

ti SichardMni, litMtaget and Paperi of the FretidenU, VI, 18. Oul; 
two daji before, Lincoln declined to permit Oen. Bcott to arrest or dia- 
pone tnemben of the Marjluid legiaUtDra Buapoeted of fftvoring mcm- 
sion, before the legialatoTe aboiild meet. Ibii., 17, 

M/6id., 17. 

nibid., 19. 

Mtbid., 18, 39. 

uibia., 99. 

*» Ibid., 98-99. 
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an eminent authority hu characterized aa "a perfect platform 
for a military despotism." " 

While the siupensioQ of the privilege of the writ of habeas 
corpOB does not of itself authorize arbitrary arrests or any im- 
UBual procedure in trial, it has that practical effect, since those 
suffering: arbitrary arrest would have no remedy to prevent the 
continuance of their confinement during the BUBpeosion of the 
writ.'* Arbitrary arrests were made from the very beginning of 
the war. Members of the Maryland legisUture, the mayor of 
Baltimore, and several other prominent citizens were arrested 
by order of the Secretary of War, in order to prevent the pass, 
age of an ordinance of secession. Later, wholesale arrests were 
made all over the country, especially in the West, some by direct 
anthority of the President," some by order of the Secretary of 
State, some by that of the Secretary of War, sometimes merely 
by virtue of a simple telegram, and in no case with the warrant 
required by the Conatitution, the only justification beii^ that 
the persona so arrested were, by treasonable speaking and writ- 
ing, giving aid and comfort to the enemy, and that their im- 
prisonment was necessary for the public safety.*** 

In March, 1663, Congress expressly authorized the President | 
to suspend the writ of habeas corpus andJsgaliz^ his past ' 

"W. A. BnnniDK. ™ ^o'- S"^- fl"*""-. ^i ^88, "DiMOuragin^ •nlitt- 
niKita and dlslojKl pmetieea weie offences unknown to the l»w, and tlis 
pbnue dialoTftl pmetice wu l&rge enoogh to inclade anjlhing." S. G. 
Fiiher, in Pol. Sei. Quar., Ill, 4ST. The alaatie interpTetatlon of tho lat- 
ter term is indicated by the foUovring eonttimporaiy definition: "He ia 
k public enemy who aeeka falMly to exalt the motivea, character, and 
capacity of armed traitors, to magnify their rasoDtces, to encourage 
their efforts by lowing dissension at home, or by Inviting interrentioii 
of foreign powers in our affairs. He who overrates the sueeeH, increases 
the eonfideoce, and encourages the hopes of our adTersaries, or under- 
rates, dimlnishea, or weakens our own, and he who seeks false causes of 
complaint against the officers of our goremmsnt, or inflames pftrty spirit 
among ouraelTcs, . . . gives to our enemies that moral snpport whieh 
ia more valuable to them than regiments of soldiers, or millions of dol- 
lars." Whiting, War Powers under (he Constitution, 187-1B8. 

s* Cf, Burgess, The Civil War and the Constitutioa, II, 216. 

■■Bee £xeentive order of Aug. 8, 1862. Bichardson, op. cit,, VI, 121, 

MBhodes, Bittory of t>u United Btatet. Ill, S63-S&6; B. G. Fisher, 
"The Baspenaion of Habeas Corpus during the War of the Bebellion," in 
PoL 8<A. Quar., UI, 4C1-488, eap. 4S7. 
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acts," but for two years Lincoln had suspended the writ of his 
own accord, and had made arrests withont warrant, holding the 
snspectA as long as he pleased,** not only withont express author- 
ity and contrary to the prevailing opinion of his power up to 
the time of the Civil War, but in direct oppoBtion to the anthor- 
' itative ruling of Chief Justice Taney.** He was, however, 
clearly supported by public opinion,** and if any constitutional 
principle can be deduced, it is "that the President may in an 
emergency exercise the right to arrest and detain individuals 
until Congress acts. ' ' ** There is scarcely any doubt, as is as- 
serted by an eminent authority, that the practises of the admin- 
istration in the Civil War would be repeated under liJke circum- 
stances, and that they are to be considered as the precedents of 
the Constitution rather than the opinion of the Supreme Court.** 
With regard to the freedom of speech and press, some re< 
strictions on both have always been considered warranted in spite 
of the constitutional guaranties, even in time of peace.*' In time 

11 Act of Mar. 3, 1863. 12 Stat, at L., 755. . ' 
\ MBr «x«eativft order of Feb. 14, ISflS, he or^ied the release of all 

\ politieal priwuera on their parole to render no Ud or eemfort to tbe 
\ enmnjee of the United Statea, granting aimesty f ol i^eli put didoyal^ 
\ to those who should keep their parole, and declaring Qiat "eitraordinarj 
^rreata will hereaAer be made under the direction of the military au- 
thorities alone." mehardw)n, op. eU., VI, 102-104. ^ 

HSc parte Uanyman, Fed. Cues No. 9487 (1861). ' 

** Cf. B. a. richer, op. eit., 483. 

«See W. A. Dunning, "The Constitution in CiTil War," In Pol. jSei. 
Quar., I, 163-19B, eap. 189; of. Baseoin, OroutA of Nationalits, 112-114. 
The mo«t notable agsertion of tiie PresideDt'e power wu the pamphlet by 
Horace Binnej, "The Privilege of the Writ of Habeas Corpus under the 
CoDBtituUon," well sotnmarized bj S. G. lusher, op. oit., 450-460. For 
Uncoln's own ddense of his actions, see his message to Congreas, July 
4, 1861, and hie replies to eommu&ieatiou from New Tork and Ohio 
Democrats, June 12 and June 29, 1S63. Siehardson, op. ott., TI, 25; Me- 
Pherson, HUlory of the BebeUion, 163-167, 170-172. 

M " It maj therefore be elaimed that it ia the precedent of the Con- 
gtitation in Civil War that the President may suspend all the safeguarda 
of the Constitution in behalf of personal liberty anywhere within the 
eonntry, taking upon himself the responsibility therefor to Congress, and 
that subsequent authorisation by Oongreaa fo do the like things in fatore 
works indemnifieation, and makea the preceding Presidential assomptions 
legitimate and lawful, if they lacked anything of being so before." 
Burgess, The Civil War sad the Conetitviwn, II, 217. 

*T "What is the liberty of the presst Who can give it any definition 
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of war, these may be considerably extended bo as to preveot in- 
terference with the Buceeasfol prosecution of the war by stirring 
ap disloyalty or sedition, by encouraging disobedience to the 
laws, or by giving aid or comfort to the enemy in any way.** In 
fact, it has been ofBcially asserted that the freedom of the 
press in war time rests largely with the discretion of Congress.** 
Snch war time restrictions may take the form of penalizing 
certain kinds of speech or writing. This was the nature of the 
famous Sedition Act of 1798,"* which, designed, like the Alien 
Act already referred to, as a war measure,** attempted to cnrb 
the spread of sedition daring the crisis with France by punishing 
false, scandalous, and malicious writings against the Qovem- 
ment, either house of Congress, or the President, written with 
intent to stir up sedition. Of a similar nature, but even more 
clearly designed as a war measure, is the Espionage Act of 
1917," of which it has been said that "few more sweepii^ meas- 
ures have ever found their way to the national statute book." " 

which would not leave the ntmoit latitude for evaaloat I hold It to be 
Impracticable; and from this, I infer that its Boeuritjr, whatever fine 
deelarationi may be inierted in any eonatitation rMpeeting it, mngrt mi- 
together depend on public opinion and on the general spirit of the people 
and of the goTemment" Th« FederaUtt, No. S4 (Ooldwin Smith ed., p. 
476). 

<■ In its decisions upholding the eonetitntlonalit; of the Espionage 
Act of 191T, the Supreme Court daelared that the first amendment affords 
no protection to an individual eonvieted under that act for printing and 
distributing in time of war a document calcolated to cause Issabordination 
in the military and naval forces and obstruction to recruiting; that it 
likewise is no protection against eonvietlon for publishing and etrealating 
newaapers or articles attempting to cause disloyalty and mutiny; and 
that it is no valid defense against conviction for delivering a speech op- 
posing the war, so expressed that the natural effect is to obstruct Te- 
eruiting. Boh^nek v. United 8tate», 249 U. 3., 47 (IS19); Frohwerk v. 
UaUtd BUxtet, ibid., 2M; Debt v. ViUtei State*, ibid., Ell. 

**War Cyclopedia (let ed.}, 101. 

•"Art Of July 14, 17B8. AimaU of Cong., 5 Cong., Ill, App., 3776. 

•I See report of House Committee, Fab. 21, 1799. Atn. State Papen, 
Mi*o,, I, 182, 183. That the act was designed purely as an emergency 
measure is further indicated by the fact that it was to continue in effect 
only untU Mar. 3, 1801. 

«sAet of June 15, 1917. Public No. 24, 69 Cong., in Wigmore, Bowree- 
Boole of unitary Lav amd War-Time LegUlation, 484-500. 

«i War Cyclopedia (1st ed.), 88. 
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Ab amended in 1918,"* this act is especially stringent, making 
it a penal offense, not only to hinder the success of the United - 
States and promote that of the enemy by makii^ false reports, 
by inciting or attempting to incite disloyalty or mutiny, or by 
obstracting recruiting and enlistment, bat also to " willfully 
utter, print, write, or publish any disloyal, profane, Bcurrilous, 
or abusive language about the form of government . . , or the 
Constitution . . , or the military or naval forces . . , 
or the flag . , , or the uniform of the Army and Navy of the 
United States," or any language intended to bring these into 
"contempt, scorn, contumely, or disrespect." Through his con- 
stitutional power to "take care that the laws be faithfully exe- 
cuted, ' ' it was of course largely within the discretion of the Presi- 
dent to interpret these provisions in such a way as to make them 
instruments of oppression or gennine attempts to suppress dis- 
loyalty and sedition." 

Another method of placing war time re8tnetioiia«B^e.pr^ 
is throngh censorship in advance of publication. This method 
is largely ezecntive. The President, as Commander-in-Chief, 
has the undoubted power to suppress or censor such newspapers 
or other publications in occupied territory as he may deem in- 
jurious to the public interests.*' At least one writer asserta that 
the President also has this power witiiin the United States as well. 
He says that the i>ower necessarily exists somewhere to prevent 
disclosures useful to the enemy, should such disclosures be threat- 
ened or undertaken, and maintains that "it is of the very essence 
of all things which lie between success and failure in war that 
this power should be reposed where it can be exercised instantly, 
as the exigencies of the situation may develop the need," and 
that therefore the President is not dependent upon Congress in 
order to exercise the power of censorship, but has the right, as 
CommuideT-ia-Chief, to prevent and suppress such publications. 

B« Act of Mftf 16, 1018. PubUe No. 150, 69 Cong., in Wigmore, op. eit., 
SOO-501. 

>• For a Tigoroiu eritiaiBin of thew Espionage Aeta and the manner of 
their enforcement, aa well aa for a complete diKowion of the nibje«t of 
the freedom of speech in war tine, we Chaffee, Freedom of Speech, eap. 
oha. 1-2. Tot the enforcement of the Eledition Aot of I79S, see F. U. An- 
derson, op. eit.. In Beport, Am. Bi*t. Asm, 19U, 11&-122. For opinion as to 
its eonetitutionali^, see Story, Comtneniariet on the CoMtitution, II, 619, n. 

M V^. Op: J. A. a., (ed. 1901), 428. 
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"To den? the power is to deny the right of the commander-in- 
chief to protect his armies against a danger as obvious as would 
be the daQger of allowing armies to organize and drill and ac- 
cumtilate arms and ammunition behind the lines." " 

This power of censorship was both asserted and exercised dur- 
the Civil War. Postmaster General Blair stated it as his opinion 
"that a power and duty to prevent hostile printed matter from 
reaching the enemy, and to prevent such matter from instigating 
others to codperate with the enemy, by the aid of the United 
States mails, exist in time of war, and in the presence of treas- 
onable and armed enemies of the United States, which do not 
exist in time of peace, and in the absence of criminal oi^aniza- 
tions;"*' which view was sustained in a report of a committee 
of Congress," and a way thus opened for placing the press "at 
the mercy of the Government in time of war. ' ' 

In accordance with these views, a censorship of some sort exist- 
ed from the outset of the war, tho it was apparently never very 
effective. Government control of the telegraph lines was estab- 
lished as early as April, 1861, and a censor (H. E. Thayer) was 
appointed, with instructions from Secretary Seward to prevent 
the issue from Washington of tel^raphic messages relatii^; to 
the civil or military operations of the government, containing 
anything more than a bare statement of essential facts.*" In Au- 
gust of the same year, an attempt was made to reach a "gentle- 
men's agreement" between the government and the press, where- 
by the newspapers were to refrain from publishing information 
givii^ aid or comfort to the enemy, while the government was to 
afford facilities for the transmission of suitable information. 

This proved to be a failure, due to the unscrupulous character 
of some correspondents and newspapers, and finally resort was 
had to an administrative policy of news control. The censoring 

" T. J. O'Donnell, "Military CeiiGorBbip and tbe Freedom of tlk» 
PreM," in Va. Laa Sev., V, 178-179. 

" Qnoted in Burgese, op. eit., II, 222-223. 

" Beport of House Judidary Committee, Jan. 20, 1863. Ibid., 223. 

■oPor example, no mention wm permitted of tbe eritieism of Oen, Btone 
for the Ball'* Bluff disaster; nor of the fact tbat some unaton had 
urged the remoTal of Gen. Sherman; noi of the Cabinet's objectione to 
SeeretSTT Cameron's report. 8ee J. G. Bandall, "The Newspaper Ph>b- 
lem in Its Bearing npon Military Beerecy during the Civil War," in 
Am. Silt. Bev., ZS.UI, 303-323, esp. 303-304 (Jan., 1918). 
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function was transferred from the State to the War Department ; 
military snperriBion of the tele^aph lines was ordered by au- 
thority of Congn'eaa, beginning ia February, 1B62 ; and a special 
ofScer was appointed for the general sapervision of the telegraph 
business, with the title of Assistant Secretary of War and Gen- 
eral Manager of Military Tel^raphs.** Under the direction of 
this officer, regulations were drawn up governing the tranamis- 
sion of news over the telegraph wires,** and a general policy of 
news control was institnted, tho the fact that the mails remain- 
ed open and unceosored made these bat half-way measures to- 
wards effectively closing the news channels. 

There were also some attempts at suppression of newspapers 
and discipline of correspondents. In August, 1861, Postmaster 
General Blair ordered certain New York and Brooklyn papers 
excluded from the mails, and the United States marshal seized 
copies of one of them — these papers 'faavii^ been indicted for 
rebellious utterances; " the Baltimore TrtMscript, the Metropoli- 
tan Record, and the Cincirmati Enquirer were each suppressed 
for short periods by generals commanding in the departments in 
which they circulated ; while the New York World and the Jourri' 
al of Commerce were seized and suppressed for three days in 
May, 1864, under orders of President Lincoln, for publishing a 
bogus proclamation implying tiie admission of a Union disaster. 
The editor of the Baltimore Exchange, openly sympathetic with 
secession, was arrested and confined in Fort La Fayette, but re- 
leased after some months by order of the War Department ; the 
Chicago Times was suppressed in 1863 by General Bumaide, but 
his action was revoked by the President. Several of the gener- 
als, particularly Grant and Sherman, attempted at various times 

<i 8m order al Feb. 2&, 186E, taking jmBSSBBion of tbe telegraph lines 
and naming Bdwaid B. Banford aa milltarj supervisor of t«legT«phk 
messages. The same order epeeifiaallj forbade telegraphic eommimieatiaiis 
eoneeming military operaUons not expressly authorised b; the War De- 
partment, the eommanding general, or the generals coramanding In the 
sereral departments; newspapers publishing such military news without 
authority to be excluded from the telegraph service and from the rail- 
roads. Biebardson, op. eit., TI, 108-109. 

•1 For these regulations, eee J. O. Bandall, op. eit., 305. 

•» These were the Journal of Commeree, the DaUy Nam, the Freeman's 
Journal, and the Brookljpv Eagle. Burgess, op. at., II, 222; Cong. Seoori, 
66 Cong., 2 Bass. (Feb. 19, 1818], aSS7. 
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to discipline newspaper comBpondents within their linea with 
varying degrees of BucceBs.** 

While the actual governmental interference with the freedom 
of the press during the Civil War was, on the whole, compara- 
tively slight,'^ the precedent was established that "this part of 
the Constitution [the first amendment] may be suspended by or* .. .. 
der of the Administration, when in the judgment of the Presi- 
dent the public safety demands it." ** 

With the entry of the United States into the recent world war, 
the problem of news control again became acute, and on April 
13, 1917, Secretary of State Lansing, Secretary of War Baker, 
and Secretary of the Navy Daniels addressed a joint communica- 
tion to the President, setting forth their views on the subject. 
They pointed out the danger in premature or ill-advised an- 
nouncements of policies, plans, and specific activities, and sug- 
gested the need for some authoritative agency to assume the pub- 
lication of all the vital facts of national defense. "While there 
is much that is property secret in connection with the depart- 
ments of the Oovemment, the total is small compared to the vast 
amount of information that it is right and proper for the people 
to have. . . It is our opinion that the two functions — censor- 
ship and publicity — can be joined in honesty and with profit, 
and we recommend the creation of a Committee on Public In- 
formation. . . We believe you have the undoubted authority 
to create this Committee on Public Information without waiting 
for further legislation, and because of the importance of the task, 
and its pressing necessity, we trust that you will see fit to do so. 
The committee, upon appointment, can proceed to the framing 
of regulations and the creation of machinery that will safeguard 
all information of value to an enemy, and at the same time open 
every department of government to the inspection of the peo- 
ple as far as possible."" 

In accordance with this recommendation and this opinion as I, t 
to his powers with regard to censorship. President Wilson, by ' 

executive order of April 14, 1917,'* created such a Committee tun 

•* Cong. Eeeord, 66 Oohk., 2 Besa. (Feb. 19, 1B18), 2557; J. O. BaudAU, 
op. M., 818-321. 

M J. a. BandaU, op. etl., 322-323. 

•■ BurgMi, op. oit., n, 223. 

•I Bee tut of letter in Offleial Bullvtin, ICay 10, 1917. 

M Offioiat SMSefM, May 10, 1917. 



.y Google 



198 WAS FOWEBS OF THE EXECUTIVB IN UNITED STATES [198 

Public Information, "to be composed of the Secretary of State, 
the Secretary of War, the Secretary of the Navy, and a civilian 
who shall be charged with the executive direction of the commit- 
tee." George Creel was appointed as the civilian chairman, and 
the Secretaries were authorized to detail an officer or ofScers to 
the work of the committee. 

Under the direction of the conuuittee so created, a system of 
voluntary censorship was established. The committee at various 
times issued "requests" to the press to suppress news with re- 
spect to certain matters^ of military and naval value.** These 
were supplemented from time to time by similar "requests"' to 
the press from the Secretary of War and the Secretary of the 
Navy,^^ to all of which the press of the country apparently re- 
sponded to the general satisfaction of the government officials.^* 

In addition to its direction of this voluntary censorship, the 
policy of news control was further carried oat by the GtHomit- 
tee on Public Information through ita organization of various 
kinds of publicity services. A daily paper was published, be- 
ginning May 10, 1917, in no sense in competition with the regu- 
lar news journals, but containing "all proclamations and Execu- 
tive orders issued by the President; roles and regulations pro- 
mulgated fay the Federal departments; official bulletins and 
statements ; statutes bearing on the war and their construction ; 
and all other subjects related to tiie prosecution of the war, to 
which publicity may properly be given.'"* Other pamphlets 

•■ EapeeiftUir information ooneemiDg the train And boat moveme&ti of 
troopi, the BBBembliug of traoaporta And conToja, or anj information from 
which inf erenea might be drawn of embarkation for over-Mat Mrriee. The 
■nppresaion of tha names of armed merchant ahipB which had engaged 
XT-boate wa« also requested, in order to save the captains, if later captured, 
from the fate of Capt. Frratt, Offlaidl Bulletin, June 14, June 15, 1917; 
Ma; 10, June 10, 191B. On Julj 30, 1917, the committee publiahed an 
extended list of matters concerning which it requested seerecj, which list 
was revised and again strongly urged upon the press on Dec. 31, 1917. 
Ibid., July 31, Deo. 31, 1917. 

JO Ibid., Apr. 3, Mar 27> ^ug- ^> I^IS- 

" See statements of Secretary Daniels praising the spirit of Uie Ameri- 
can press in adhering to the voluntary censorship. Ibid., Feb. 12, Aug. 8, 
1918. 

Ti See statement in first number. May 10, 1917. The paper was named 
the Ogieial Bulletin, later changed to Official U. 8. BuUstin. It was sus- 
pended as a government publication Uar. 31, 1019, but was continued as a 
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were compiled and issaed under the direction of this committee, 
giring infonnation as to the causes and purposes of the war }" 
news was gathered and disseminated to the newspapers of the 
cotmtry; motion pictures were made and distributed under its 
supervision ; staffs of lecturers were organized ; and agencies of 
various sorts were used to stimulate public opinion and spread 
information on the issues of the war. All this was done on the i 
sole authority of the President, the conmiiUee even operating \i 
for a considerable time on the executive budget, but later secnr- r 
ing some appropriations from Congress.^* 

Besides this system of voluntary censorship and news coutrol 
under the direction of the Committee on Public Information, a 
rigid censorship of letters and other matter sent out from the 
eamps and fields was maintained by the military authorities. In 
January, 1918, this censorship was by Qeneral Order l^htened 
so as to permit soldiers in camp in this country to write freely 
for publication, subject to censorship by designated officers who 
were to "delete all references capable of furnishing important 
information to the enemy." Attentioa was, however, called to 
the fact that "criticiam of superiors and the spreadii^ of false 
reports which would tend to injure the military service consti- 
tute breaches of military discipline." Matter written by regu- 
lar newspaper correspondents not in the military service was 
not subject to any sort of censorship, but the order directed camp 
commanders to instruct these eorreqwndents "that they must 
rigidly adhere to the requests for secrecy with respect to informa- 
tion of value to the enemy, as defined ... by the Commit- 

prinite enteTprUe, under the name United Btatet Bulletin, pnblUhed M- 
ireeklj by Boger W. Babaon. 

I* The BO-Mlled War Information and Bed, White, and BIm eeriu. 

I* The work and organization of the Committee on Public InformatiDn 
are outlined in WiUougbby, Government Orgtrnttation irt War Time and ■ 
After, 3S-39; also in a pamphlet compiled under Uie direction of H. H. B. 
ICeyer, Chief Bibliographer of the Library of Congren, The United State* 
at ffor; Orgmigationt and Literature, 19-81. According to a statement by 
Mr. Creel, the committee received from the Preaident (5,600,000, while from 
CongreM it received but «1,E50,000. N. ¥. lima, Noy. 1, 1919. There wai 
much severe criticism of the Committee on Pnblie Infonnation and especial- 
ly of its chairman, both during and since the war; but for a vigorous 
defense of its work, see Creel, Hov We Advertised America, New York, 
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tee on Pablie Information," violationa of these instractiong to 
caoae a denial of the privileges of the camp.^* 

In addition to the voluntary and militair censorship of news- 
paper and other publications thus established within the United 
States on the sole authority of the President, steps were taken 
early in the war to establish a rigid cenBorship over the telephone, 
telegraph, and cable systems. By executive order of April 28, 
1917, President Wilson prohibited all companies operatii^ tele* 
graph and telephone lines and submarine cables from transmit- 
ting messages to points without the United States and from de- 
livering messages received from sach points, except such mes- 
sages as might be permitted under regulations established by the 
Secretary of War and the Secretary of the Navy.^" This sweep- 
ing order was based on no other authority than the power vested 
in the President "under the Constitution and by the joint reso- 
lution of April 6, 1917, declaring the existence of a state of 
war;" in other words, solely upon his authority as Commander- 
in-Chief. 

Under this order, a particularly stringent cable censorship was 
established. The office of Director of Naval Commnnications 
and Chief Cable Censor was created, under whose direction a 
number of cable censorship regulations were issned May 1, and 
amended May 31, 1917, with the avowed intention "to ease the 
situation of the American trader and correspondent abroad, con- 
sistent with the objecte of military censorship." " On Joly 18, 
the censorship was extended to all Atlantic cables, and new regu- 
lations were promulgated, effective on that date." 

Thus far the censorship was carried on solely by virtue of the 
President's orders. However, the Trading with the Enemy Act 
of October 6, 1917,^* included among its provisions one author- 
izing the President to cause all communications to and from for- 
eign countries by mail, cable, radio, or any other means, to be cen- 
sored under such rules and regulations as he might establish."" 

T« Offieial BvOetin, Jan. 31, 1918. 

T« Jbtd., Jiil;r 18, 1917. Tbifl oidar waa sopplementod by a liinilar order 
of Bept. 26, ISIB, eztendiug the restrictions to mesMiges on or near tb« 
Ueiiean border. Ibid., Sept. 27, 1»1S. 

TT Ibid., June 6, 1B17. 

T< Ibid., Jul7 18, July 25, 1917. Up to that time, the cable •wnaorship 
had extended only to South and Central America, Mexioo, and the Orient, 

i» PubUe No. Bl, 65 Cong., in Wigmore, op. cit., H3-Sei. 

mSm. 3, 01. (d). 
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President Wilson thereupon, by ezeentive order based upon this 
act, created a Gensoiship Board, composed of representatives of 
the Secretaries of War and Navy, the Postmaster Qeneral, the 
War Trade Board, and the chairman of the Committee on Public 
Information, to control all such communications." 

Under the direction of this board, the cable censorship was 
t^htened, and a great many persons, including some American 
citizens, were denied the use of the cables altogether,** The 
work of the chief cable censor was still continued, however, new 
regulations being issued by him in the spring of 1916.** 
The censorship thus exercised seemed to be based in part on stat- , 
atory authority, but chiefly on the authority of the President i 
alone, acting in pursuance of his powers as Commander-in-Chief. I 

In Addition to giving the President complete power to censor 
all communications of every sort between this country and a 
foreign country, the Trading with the Enemy Act vested him 
with considerable power over the foreign language press of the 
United States, requiring these newspapers, except by license 
from the President, to flic before publication a "true and com- 
plete" translation of "any news item, editorial, or other printed 
matter, respecting the Government of the United States, or of 
any nation engaged in the present war, its policies, international 
relations, the state or conduct of the war, or any matter relating 
thereto. ' ' ** Provisions of the Espionage Act had likewise de- 
clared non-mailable every sort of publication "contaiutng any 
matter advocating or ui^ii^ treason, insurrection, or forcible 
resistance to any law of the United States." "^ 

To the executive authorities charged with the enforcement of 
these provisions was left the exact detennination of what was to 
constitute such non-mailable matter, and Postmaster Qeneral 
Burleson, in a public statement, defined the position of the Ad- 
ministration as follows : "We shall take care not to let criticism 
which is personally or politically offensive to the administration 

» Executive ordei of Oct. 12, 1B17. OffMal BuHetin, Oct 16, 1917. 

uBetN.T. Timei, Nov. 9, IBIT. 

M OfflSai BiUletin, Ut.j 21, 1018. TU cable eenaorahip eeued Jnlj S3, 
1910, hj order of tbe Prorideut K. T. TioM* Current Silt. Mag., X, 410 
(Sept., 1019). 

MBee. 10. 

wAet of June 16, 191T (Title XH, Bee. S). 
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affect onr action. But if newspapers go bo far sa to impugn the 
inotiTes of the GovernmeDt and thus encourage insubordination, 
they will be dealt with eeverely. For instance, papers majr not 
Ba7 that the Government is controlled by Wall Street or muni- 
tioB manufacturers, or any other special interests. Publication 
of an? news calculated to urge the people to violate law would 
be considered grounds for drastic action. We will not tolerate 
campaigns against conscription, enlistments, sale of securities, 
or revenue collections. We will not permit the publication or 
circulation of anything hampering the war's proBecntion or at- 
tacking improperly onr allies. ' ' ** 

The President's powers of censorship appear therefore to be 
based in part on his constitutional position as Chief Executive 
and Commander-in-Chief, iii_£a.rt on definite statutory authority. 
Through his power to interpret and enforce the statute law, the 
President is enabled to exercise a o onaidcr able measure of con- 
trol over the expression of opinion in time of war. When to this 
is added the powers of censorship and control exercised by the 
authority of the President alone, not only during the recent war 
but previously as well, the President's power in this regard would 
seem to be limited in practise (mly by the extent of the neces- 
sity, as judged by him. 



«" Statement of Oct 0, IS17, quoted in War Cyclopedia (Ist ed.), 103. 
This wu supplemented by another stateniMit to the same effect, iMued in k 
letter of Oct 8S, 1B17. Bee text in Willoni^tqr, Oovenunent OrganigaHo* 
in War Timt tmd After, 48-40. 



.y Google 



CHAPTEB Xn 

POWERS OP ECONOMIC CONTROL 

"This is a war of resources no less than of men, perhaps even 
more tiiau of men," said President Wilson during tiie course of 
the recent war;^ and the extent to which the economic resources 
of the belligerent nations were placed under government con- 
trol is one of the most striking and anprecedented features of 
the World War. 

In the United States, it has become a well-established principle 
of constitutional law that businesses affected with a public inter- 
est are subject to government regulation, even in time of peace. * 
It has likewise been long recognized that the property rights of 
private individuals must yield in time of war to the military 
needs of the nation. Thus, during the Revolution, dictatorial 
powers were at various times conferred upon General Washing- 
ton "to take, wherever he may be, whatever he may want for the 
use of the army, if the inhabitants will not sell it, allowing a 
reasonable price for the same. ' ' * There was some attempt at 
price-fixing daring the same war,* and there were many resolu- 

1 etatemout on taking ovsr the nilroftda, Dec. 20, 1917. OjJtoM Bulle- 
tin, Dm. 27, 1017. 

' German Alliance Jfwuranca Company v. Lewu, 233 U. B., 389, 411 
(1914). 

■ BeBolre of Dee. 27, 1770. See &)so reaolres of Sept. 17 and Not. 14, 
1777. Jomr. Ctmt. Cong., VI, 1046; VIII, 752; IX, 905. 

*A reiolution of Not. 22, 1777, reoommended that tha atatei enact 
priee-flxing legislatioii, "in order to introduea immediate economj in the 
pnblie expense, the apirit of aharping and oztortion, and the rapid and 
eseeauTe rise of enrj eommodify being confined within no bonnda ; ' ' and a 
reaolntion of Jan. 10, 1778, empowered the Board of War to limit the 
pricea to be giTen for wheat and floor. The repeal of all sndi price-fixing 
kgialation waa reconiniended June 4, 1778, the resolution declaring tbat 
"it hath been found bj Experience that Limitationi upon the Pricea of 
ComrooditieB are not only IneSectoal for the Purposes proposed, but lika- 

203 
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tions recommending and authorizing^ the "impresBinent" of sap- 
plies of all kinds needed for the army, including "wheat in 
the sheaf."* 

The entry of the United States into the World War, requiring 
the mobilization, not only of the military and naval forces of 
the nation, but of ita every economic resource as well, emphasiz- 
ed the fact that in time of war the constitutional principle of 
government regulation and control may be extended to cover 
practically every enterprise and activity within the country; 
that "the eztraordinaiy circumstances of war may bring par- 
ticular businesses and enterprises clearly into the category of 
those which are affected with a public interest and which de- 
mand immediate and thoroughgoing public regulation. ' ' ' 

Control of Food and Fuel. From the first, it was recognized 
that the great contribution of the United States to the winning 
of the war must be the supplying of food for itself and the Allies. 
Hence a policy of food control was entered upon, centered al- 
most entirely in the hands of the President. Immediately after 
the declaration of a state of war with Qermany, Herbert Hoover 
was selected (on April 7) by the Council of National Defense as 
chairman of its committee on food supply and prices,' and on 
May 19 his apiwintment as Food Administrator and a program 
of food administration were aniioanced by President Wilson,* 
even tho the administration bills resting the President with pow- 
ers of food and fuel control had not yet been acted upon by 
Congress.* President Wilson followed this action with a letter 
to Mr. Hoover on June 12, 1917, in which he stated that the sav- 
ing of food and the elimination of waste admitted of no further 
delay, and therefore, without waiting for the legislation which he 
considered desirable, he vested Mr. Hoover with "full authority 
to undertake any steps necessary" for the proper organization 
wiw prodnetive of very evil CkmsequencM to the great Detriment of th« 
public Serrioe and grievoua Oppieaaion of Individnala. " Ihid,, IX, {PS7; 
Z, 65; XI, B99, 570. 

• Ibid., Ill, 323; VI, 1001; VIII, 741; IX, 774-778, fl62, 1043; XX, 

SIS, figs. 

• Statement of ei-Jii>tice Enghet, quoted in War Cyclopedia (lHted.),96. 
r Pol. BoL Qmot., XXXII, 8upp„ 26, 

• y. r. Time*, Maj 20, 1917. 

■ Thau administration biUi were introduced into Oongreu the lattor part 
of ApriL 
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and Btimolation of efforts along these lines.'" Accordingly, 
conaerration campaigns were organized throughout tJie country, 
TOlnntory Wi»rkers were enrolled, and a set of food rules were 
pRHDolgated and issaed," all on the authority of the President 
alone. 

Finally, in Aogust, 1917, Congress passed the Food and Fnel I J^ 
Control Act," vesting the President with complete control over Y 
the food and fuel resources of the nation. He was empowered, 
wheoever he should deem it essential, to license the importation, 
exportation, manufacture, storage, and distribution of food, 
feed, fertilizer, and fuel, and to prescribe regulations governing 
the businesses so licensed ; to fix prices of such food and fuel ; 
to requisition such food, fuel, and other supplies, or factories or 
mines in which these are produced, "whenever he shall find it 
necessary;" to buy and sell wheat, flour, meal, beans, and po- 
tatoes, at prices to be fixed by him; to set a tifi'"'t"i"" guaran- 
teed price for wheat (to be not less than $2 per bushel) ; to regu- 
late the operations of boards of trade ; to limit, r^:ulate, or pro- 
hibit the use of foodstuffs in the production of beverages, wheth- 
er alcoholic or non-alcoholic; and, finally, "to ma&e such regu- 
lations and to issue such orders as are essential effectively to 
carry out the provisions of this Act" . 

Under authority of these provisions, President Wilson on Au- 
gust 10, 1917 (the day of the passage of the act), again formally 
announced the appointment of Herbert Hoover as Food Admin- 
istrator " (altho Mr. Hoover had been acting as such by execu- 
tive authority since May 19), and turned over to him the immed- 
iate administration of the act. Steps were also taken at once to^ 
exercise the powers conferred by the act and to place the food 
resources of the country under a more tboro system of control. 
Through a series of proclamations, the President required li- 
censes of practically every sort of business connected with the 
production and distribution of food, including elevators and 

foOgiciol ftrfMifi, June 18, IfflT. For itatameiit by Mr. Hoover eou- 
eerning the almi of tlie Food Adminiatrfttioii, Bee ibid., June SO, 1917. 

" Ibid., Julj 7, 1917. Theee were aa yet, hovever, only for volimtary 
obaerrmnee. 

1* A«t or Aog. 10, 1017. PnbUc No. 41, 66 Con;., in Wigmore, Soutm- 
Bo<A of MitUory Law and Wor-Titne L«gUlati<», 504-616. 

1* Of^cial £«Uetw, Aug. 11, 1917. 
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mills for the storage or distribution of wheat and rye ; the im- 
portation, manofacture, and refining of sugar, sirups, and mo- 
lasses; the importation, manufacture, storage, and diBtribnti<Hi 
of more than twenty staple foods ; the dealing in bread, ba&ery 
products, and green coffee ; the arsenic, ammonia, and fertiliser 
industries ; the trading in farm equipment ; stockyards and con- 
nected businesses." 
. Besides inaugurating this sj^tem of regulation, through li- 
1- censing, the President empowered the Food Administrator to lim- 
it profits," and to requisition such foods and feeds, with their 
storage facilities, as he might deem necessary "for any public 
use connected with the common defense, other than the support 
of the Army or Uie maintenance of the Navy. "^* He guaran- 
teed a minimum price for the wheat crops of 1918 and 1919," 
and ordered the organization of a Grain Corporation to purchase, 
store, and sell this wheat, and make the guarantee effective.'* 
He limited the alcoholic content of malt and vinous liquors to 
2.75 per cent, and finally brought about total prohibition by 
forbidding the use of any foodstuffs in &e production of such 
malt liquors, whether alcoholic or non-alcoholic.'* 

Altho most of these war-time restrictions were removed within 
a few months after the signing of the armistice," some of them 
were again revived and enforced about a year after tiiat event, 
whm the powers of the Food Administration were transferred 

>« V. a. atttU., 65 CoQ^., 1 8«M., Prooa., 45, SS ; a>i<J., 2 Beaa., SB, 92, 98, 
107, 131, 133, 1S8, 20S, 222; OffMal Bulletin, Oct. 11, 1917, Jan. 14, Maj 
16, 1918; N. ¥. Times, Oct 10, Nov. 13, 1917. 

" Ezeontive order of Not. 23, 1917. S. Y. Timei, Dee. 1, 1917. 

!■ ExeeutiTe order of Oct 23, 1917. Offtoitit BulUtin, Nov. 1, 1917. 

IT Proclsm&tions of Foh. 21 uid Sept 2, 1916. U. 8. StaU^ 06 Cong., 
2 Sera., Proes., lOS, 200. 

la Ezeentive ordera of Aag. 14, 1917 And June 23, 1918. Smergeneji 
LegiilaHon, 174-170; Ojfleial Bvaetin, Jnne 24, 1018. 

II PioeUmationa of Bee. 8, 1917 and Sept 18, 1918. (7. S. Statt., 66 
Oong., 2 Seaa., Proea., 84, 204. Theee mnat, of course, be diatingoiabed 
from tbe War-Time Prohibition Act, paaaed bj Congreat. 

*o Moat' of the lieenaing requirementa were canceled b; the proelamatioBf 
of Jan. 7, Jan. 25, and Feb. II, 1910. V. S. Statt., 05 Cong., 3 Seaa., Proea., 
275, 285, 2B7. The prohibition regulationa were modiflsd ao aa to penult 
the manufaetare of near-beer and other non -intoxicating bereragea, 1^ the 
proetanutiona of Jan. 30 and Har. 4, 1910. /bid., 28fl, 293. 
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by executive order to the Attorney Qeneral in an attempt to 
avert the sugar famine and to lower the high cost of living.** ^ 

Similar steps to control the fuel resources of the nation were 
taken by the President under the provisions of the Food an4_ 
Fuel Control Act. Doctor Harry A. Garfield was appointed Fuel 
Administrator by executive order of August 23, 1917,** and em- 
powered to carry out the fuel provisions of the act. He ex- 
plained the purposes of the Fuel Administration to be "to se- 
cure the lai^nest possible production of fuel at prices just to the 
producer and reasonable to the consumer. ' ' ** 

Ab with regard to the food resources, so the President likewise 
inaugurated a system of licenses for controlling the distribu- 
tion of coal and coke and the various other fuel products, such 
as fuel oil and natural gas;** and fixed the prices to be charged.** 
The Fuel Administrator, with the approval of the President, 
issued several very drastic orders for the purpose of conservii^ 
fuel, such as those for the elimination of electric advertising signs 
and for certain "lightless nights;" ** and the sensational order 
of January 17, 1918, suspending the operation of practically all 
industry east of the Mississippi River for a period of five days 
beginning January 18, and making the following nine Monda ys 
"heatleas days." This order was promulgated in spite of pro- 
tests from every part of the country, opinions that the order 
exceeded the authority of the Executive, and an official resolu- 
tion of the Senate asking for delay and an explanation,*' — all 
of which illnstrates clearly the vast war-time power of the Presi- 
dent. 

As with regard to the powers of the Food Administration, so 
those of the Fuel Administration were revived by the President 
after the signing of the armistice and the virtual ending of the 
war, in order to meet a particular situation. After having pro- 
nounced the coal strike called for November 1, 1919, unjustifiable 

iiJT. 7. Timet, Nor. 22, 1919. 
** Official Bulletin, Aug. 24, 1917. 
nibid.. Sept 6, 1917. 

*• ProelBinatioiiB of Jan. 31, Mar. 15, ftnd Sept. 16, 1918. U. 8. 8taU., 
06 Cong., e Beaa., Frocs., 99, 113, 205. 

*• OgMal BvHetin, Aug. 24, Sept. 6, Oct. 29, 1917. 
flbid.. Not. 14, Doc 15, 1917. 
" Bm N. T. Tim«*, Jan. 17, Jan. 18, 1918. 
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and unlawful, and havinff requested, without anccees, that the 
strike be called off," President Wilson, by executive order of 
October 30, restored the war-time powers of Fuel Adminifltrator ■ 
Qarfield and gave him full authority to use these powers in ap- 
plying; such regulations ss he should deem aecessuy to avert a 
coal famine. Accordingly, the priority list of May 25, 1918, 
was restored, the Railroad Administration was vested with pow- 
er to divert coal shipments, the Department of Justice was charg- 
ed with the enforcement of the maximum price list, drastic re- 
strictions on the use of coal by "non-essential" indnstriea were 
put into effect, railroad service was curtailed, and rigid regula- 
tions were applied concerning the distribution of coal to con- 
sumers, until the strike was called off December 10." 

It should be noted that all these restrictions and regulations 
concerning both the food and fuel resources, were established by 
order of Uie President, even after the signing of the armistice, 
by virtue of the "war powers" conferred upon him by the Food 
and Fuel Control Act, a war measure which had not yet expir- 
ed. 

Control of Trade and Industry. Congress, by virtue of its 
power over interstate and foreign commerce,*" may make such 
regulations with regard to both foreign and domestic commerce 
as it may deem necessary or helpful towards the crippling of an 
enemy and the success of a war. It chose to exercise this power 
durii^ the events leading up to the War of 1812 and during the 
war itself by passing several embargo and non-intercourse acts." 
During the Civil War, Congress exercised the same power fay 
forbidding all intercourse between citizens of the loyal states 
and of those in rebellion, except by license from the President.** 

" See Preddent Wilaon '■ statement concerning the strike. N. T. Timtt, 
Oct. 26, 1S19. 

"Ibid., Nov. 1, Dec 2, Deo. 9, Dee. 11, 1919. The restrictiona were 
onlj graduallj lifted after tlie calling off of the strike. 

■■ Conttitution, Art I, Sec. 8, CI. 3. 

31 Acta of Mar. 1 and June 28, 1809; Apr. 4, Apr, 14, and July 6, 1818; 
Dec 17, 1813; Feb. *, 1815. AnnaU of Cong., 10 Cong., 2 Bern., App., 
1824; 11 Cong., II, App., 2508; 12 Cong., II, App., 2262, 2269, 2354; 13 
Coitg., II, App., 2TS1; 13 Cong., 3 Beas., App., 1899. Begarding the purpose 
of these aa war meaBuree, see Writingt of Jamet Madison, VTII, 135-186, 
n., 188. 

MAet of July 13, 1861. 12 Stat, at £., 255, 257 (Sec G). Presideiit 
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Even without authority from Congress, however, th« Presi- 
dent is also vested with considerable power in regard to the con- 
trol of trade in time of war. By virtue of his position as Com- 
mander-in-Chief, he may declare a blockade of the enemy's 
ports,** and thus cut fflff completely both the import and export 
trade with the enemy nation. President Folk exercised this 
power by ordering a blockade of Uie Mexican ports in 1846,** 
President Lincoln of the Southern ports in 1861,*' and President 
McEinley of certain Cuban ports in 1898.** It has also been held 
that tiie President may, at least in the absence of congressional 
action to the contrary, permit a limited commercial intercourse 
with the enemy in time of war, and impose such conditions as 
he sees fit.*' 

During the recent war with Germany and Austria-Hungary, 
President Wilson never declared a blockade of those countries, 
as he might have done, for the reason that such action would not 
have cut off the supplies slipping through neutral countries. 
Since the United States was practically the only source of supply 
for these neutral countries, the problem was more effectively 
solved by giving the President blanket authority to regulate 
the foreign trade of the United States. Under the provisions of 
the Espionage Act, the President was empowered, whenever in 
his opinion the public safety should require, to forbid the ex- 
portation of any articles to any country except under such regu- 
lations as he might choose to make.** Under the Trading with 
the Enemy Act, he was given similar power with respect to im- 
ports.'* 

linmbi, bj order of Feb. £8, 1862, permitted such interconrBe ondeT nles 
and regalatiooa preeeribed b^ the BearetRiy of the Tresmuy, Workt of 
Abraham Liiteoln, (Federal »cL), V, 436. The removal of the restrictions 
•0 placed was bepin immediately after the eeuation of hostilities (Apr. 
89, 1865), and completed by Jane 24, 1860. Dunning, BecoTutntation: 
PoUtioal and Seonomie, 27. 

M Prise Caiei, 2 Black, 635 (1862). 

** Biehardson, lieuoffet and Paper* of tin FrMldonts, IT, 492, 493. 

IS Proelamatioiu of Apr. IB and 27, 1861. Ibid., VI, 14, IS. 

" PioelamationB of Apr. 22 and June 27, 189B. Ibid., X, 202, 206. 

" Hamilton v. iMIin, 21 Wall., 73, 87 (1874) ; of. Olenn, Z^ Arrnv and 
the Law, 69-70. 

HAet of Jnne 15, 1917. Pablie No. 24, 6S Cong. (Title VU), in 
Wigmore, op. ait., 493. 

" A«t of Oct. «, 1917. Pablie No. »1, 65 Cong. (See. 11), ia Wigmom, 
op. oit., S&7. 



.y Google 



210 WAR P0WBB8 or THB KXJCC'UTIVB IN UNITBD BTATS8 [210 

I By virtne of this attthority. President Wilson at Tarions times 
during the war proclaimed an embargo on long lists of articles,*" 
and prohibited the importation of other articles," except under a 
system of licenses whieh he placed under the snpervisioQ of the 
War Trade Board.** In this way he was able to exereise com- 
plete control over the foreign trade of the Unit«d States daring 
the period of the war, and thus to prevent supplies from reach- 
ing the eneuQT, either directly or through neutral channels. 
Id time of war the President also exercises a large loeasure 

I of control ovecJ> UB i n sa (L within Jhe United States, his power in 

j that regard being apparently based lai^ely on statutory provi- 
sions, bat also being exercised in some instances by virtue of no 
specific authority. For example, President Wilson immediatdy 
upon the declaration of a state of war with Qermany and mi later 
occasions placed restrictions upon the German insoranee compan- 
ies doing business in the United States and made regulatima 
with regard to German letters patent, his action in each case be- 
ing based, not on statute, but solely on "the authority vested in 
me as such, ' ' *■ 

Considerable power was vested in the President by the Na- 
tional Defense Act of 1916, which authorized him in time of war 
or when war is imminent, to order any individual or firm having 
the facilities to comply, to furnish supplies or equipment for 
the Army in preference to any other commitments, at pricee 
named by him ; and in case of default, to seize and operate the 
plant.** Similar power to requisition shipyards and factories for 

' the manufacture of supplies needed for the Navy was vested in 
the President by the Naval Emergency Fund Act of 1917.** 

wProeUm&tioDa of Jul; 9, Aug. 27, Bept. 7, Nov. 28, 1M7; Feb. U, 
1018. V. 8. ataU., as Cong., 1 Bew., Proea., 9», 47, SO; (MA, 2 Hsm, 
76, 108. 

>i Proelam&tioua of Nor. 28, 1917; Feb. 14, 1918. Ibid., 2 Sen., 77, 103. 

«i Created ander anthority of the Trading with tbe Eaemj Act, and eotn- 
poaed of repreientatiTea of the Beeretariea of BtaU, Treatnur, Agrieultore, 
and Commerce, and of the Fotid Adminiatrator, the Ettilpping Board, and the 
War Indnstries Board. See ezecntiTe ordera of Oct. IS, 1917 and Aug. 20, 
1S18. OSUmI Bulletin, Oct. IS, 1917, Bept. 3, 1918. 

*■ Proolamationa of Apr. 6, May 24, and July 13, 1917. V. 8. Btatt., 
6C Cong., 1 Seaa, Proea., 10, 26, 40. 

** Act of Jnne 3, 1010. Poblie No. 85, 64 Cong. (Boo. 120), in Wigmore, 
op. off., 439.440. 

M Act of Mar. 4, 1917. Pnblie No. S»l, H Cong; INd., 498. 
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On Jaly 28, 1917, the War Indnetriea Board was created by I ^^ 
the Cooncil of National Defense, with the approval of the Fred- ^ 
dent, to serve as '*a clearing house for the war industry nee da 
of the Qovemment;"^ and in March, 1918, ita functions were 
by a mere letter of the President continued, expanded, and vest- 
ed almost exclusively in the chairman, Bernard M. Baruch.*^ Fi> 
nally, by executive order of May 28, 1918, the President formally 
made the War Industries Board an independent administrative 
^ency acting directly under his authority, and thereby created 
what one writer says was "in effect an Industries Administra- 
tion analogous in all essential respects to the Food and Fuel Ad- 
ministrations previously created. . . The Board derived its 
legal powers directly from the President. It therefore had the 
power to exercise, within its field, all the powers of the President 
over industry entrusted to him by statute or possessed by him in 
virtue of his position of head of the armed forces of the Na- 
tion." « 

Under the direction of its chairman and upon the sole an^or-^. . 
ity of the President, the board n""*"*^ a' Very-kpge control of T 
the industrial resources of the nation. It acted as an agency for 
-eraitralizing ^e w a r demauds t it t G e several government services ; 
purchased supplies for the Allies ; created new facilitiea and new 
sources of supply; determined priorities of production and de- 
livery; fixed prices; and sought to secure the elimination of 
waste and nnnecessary effort, and the seenring of economy of 
time and materials. The chairman was in general required to 
act as the "general eye of all supply departments in the field * 
of industry," to be a sort of "industrial chief of staff." 

While the various orders and decisions of the board were 
legally only "requests," they were backed hy the President's 
powers to requisition factories, to withhold fuel and transporta- 
tion facilities, and in other ways to compel compliance; so that 

«• War Cj/elopedla (lit ed.). i»3. 

«T Bee PrMideut WUmii'b letter of tUz. 4, 1918, to Mr. Banieb, outUn- 
ing the fnaetlonB of the board and the dnt; of the ehaimuuu Offlcial Btil- 
Irtui, Mai. 31, 1918. 

iiWiUou^bj, Govemmeni OrgmUtatitm in War Time and After, 76-77; 
•ee ftlso C. N. Eitehcoek, "The War Industrie* Board; Ita Development, 
Organiiation and Fnnetions," In Jemr. Pol. Soon., XXVI, 646-S65 (June, 
1B18), eip. 547, 563. 



^ 
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the War Induatries Board was well described as being able to 
"mold the country's industrial system almost as it will," and as 
"a notable demonstration of the power of war to force concert of 
effort and collective planning with centralized responsibility. ' ' ** 
Through these various means, the President was enabled to ex- 
ercise a complete control over all businesses having any relation 
to war needs, which in modem times includes practically the en- 
tire business life of the nation. 

■* Control of Property. The President likewise has considerable 
power in time of war with regard to private property. In the 
United States it has been held that a state of war justifies the 
seizure and confiscation of enemy property found within the 
borders of the country,*" in accordance with which theory the 
Confiscation Acta of the Civil War " were passed, providing for 
the seizure of rebel property under certain conditions. The gen- 
eral practise of nations has, however, brought about Uie modem 
rule of international law that such enemy property is no longer 
subject to confiscation, but only to sequestration for the period of 
the war.'* 

The power of such sequestration might be presumed to rest 
with the President by virtue of his exefiutiye ajitliarity, without 
any further statutory aulhorlzaGon. All .doubt^jEAS xeoioyed, 
however, during the recent war, by inserting in the Trading with 
the Enemy Act provisions which empowered the President, 
through the Alisit-Property Custodian created by that act, to 
take over and administer for the period of the war such enemy 

' property as he might require.** President Wilson carried out 
these powers through various executive orders, which fixed the 

*» 0. N. mtcheoek, op. oU., 606, 666. 

KiBrovm v. United State*. 8 Cr., 110, 122 (1614); Miller v. UniMl 
Btatet, 11 WbIL, 268, 309 (1870); ef. Qlenn, Th« Army and the Lcm, 
112, 116. 

" Acta of Ang. 6, 1861, July 17, 1868, and Mv. 3, 1863. 12 Stat, at 
£., 319, 58», 820. 

" Lftwrenee, Trinoi/gUt of Intamatwnal iMa, 424-420. 

H See MP- 8eM. 6, 7. Wlgmore, op. oU., 548-562. The wiiure of prop- 
ertf by the Alien Property Custodian could not be enjoined by the ooarts, 
his deeiaionH u to whst eonrtituted enemy oharMter being held to be 
uureriewable preceding the transfer of the property, folomandra Jimw- 
imce Company v. Nev TorJi Life Intwranoe CoMpanjf, 254 Fed. Sep., 862 
(1918). 
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salary of the Alien Property Custodian and defined his powers 
and duties, and which entrusted bim with the management, ad- 
ministration, and disposition of enemy property of all kinds, 
including such things as reel estate, personal property, seats on 
stock exchanges, and businesses of all descriptions.** In short, 
the Alien Property Cnstodian was authorized "to step into the 
^oes of the oiemy and exercise all the ri|>htfl and powers with 
respect thereto which the enemy coold exercise if no state of war 



Other powers with regard to the control of property were also 
vested in the President. Several acts of Congress authorized the 
taking of land for military or naval porpoaes,'* under which i 
President Wilson seized sucb property as the Jamestown Exposi- '^ 
tion site and la^e tracts of land in Maryland, and ordered the 
residents to vacate immediately, the compensation to be deter- 
mined later." Finally, by the Act of May 16, 1918," the Presi- 
dent was empowered daring the war to seize private property of \^ 
any kind, whether real estate, buildings, fomishings, or im- 
provements, "as he may determine to be necessary for the prop- 
er conduct of the existing war," with compensation to be fixed 
later. Altho under this act nothing was exempt from being 
commandeered, its chief purpose was to facilitate the seizure of 
housing for war workers and government offices," in accordance 
with which the President created a Housing Corporation as an 
agency through which the Secretary of Labor might carry out 
the provisions of the act." 
By these means the President was enabled to exercise a com- 

MExeentlve orden of Oct. 2B, 1917; Feb. 26, Apr. 2, Jal; IS, Julj 10, 
Ang. 29, Sept 12, Sept. 13, Nov. 12, 1918. OSMal AoUatin, Oot. 31, 1917; 
Vxt. 2, Jal7 18, Jul; 23, Aug. 31, Sept 17, Sept. 20, 1918; Ju. 3, 1919. 

H Statement of the Alien Propert/ Castodien (A. Uitchell Palmer), in 
Ogldal Bviletin, Uu. 2, 1918. 

MAeta of June IS and Oct. 6, 1917; Apr. 26, 1918. Public Noa. 28, 
B4, 140, 6S Cong. 

«T Proclamation* of Jane 28, Oct. 16, Bee. 14, 1917; June 10, 1918. 
V. 8. atatt., 6G Ckmg., 1 BeM., Proei., 80; ibid., 2 Beu., 63, 87, 140. 

M Poblie No. 149, 65 Cong. 

<■ Bee rtatements of Aiaiitant Beeretarj of War Crowell, in N. F. Time*, 
Mu. 21, liar. 22, 1916. 

•oEzeentiTe order of Oet. 29, 1918. Offloiat V. 8. BuIMJn, Jan. 21, 
1919. 
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plete control of all private property within the United States, 
— -w boa e UH g"m^Ef i g h iB O pi i iibirTienefit the enemy or which he 
might consider essential to the war needs of the country. 

Control of Transportation and Communication. The import- 
ance of the tranaportatioD and communication services in the suc- 
cessful prosecution of war is perhaps second only to that of the 
actual fightii^ service. The dose relation between the operation 
of these lines of communication and the military operations, and 
the necessity of secnring their absolute control by the military 
authorities, in order to insure the regular and systematic trans- 
portation of troops and supplies, were recognized quite early 
daring the C ivil War . Congress, by Act of January 31, 1862," 
,J authorized the President, when in his judgment the public safety 
' f,l should require it, to take iK>sseBsion of any or all telegraph and 
railroad lines within the United States, together with all their 
equipment and personnel ; to prescribe rules and regulations for 
the use of these lines ; and to place them under military control. 

Accordingly, President Lincoln, by order of February 11, 
1662, appointed D. C. McCallum as Military Director and Su- 
perintendent of Railroads, giving him full authority to take pos- 
session of the railroads and to do "all things that may be neces- 
sary and proper" for the transportation of troops and sup- 
plies;"* and on May 25, 1862, the President took formal military 
possession of all the railroads in the United States.'* More 
than 2,000 miles of railroad were operated, mostly in Southern 
or border states,** which were turned back to their owners under 
certain regulations on August 8, ISCS."* 

During the first months of the recent war, an attempt was 
made to meet the transportation needs of the nation by leaving 
the operation of the railroads under private control, but as one 
system under the the direction of the Railroads War Board, 
a special committee of the American Railway Association, 

■1 12 Stat, at L., 334. By joint resolatioii of Julj 14, 1862, thin act wu 
declared not to authoriM the President to engage in an; work of railrottd 
eonstmetion. Ibii., 625. 

■! Bichardson, iienaget and Papen of the PreMdenXi, VI, 101. 

"Ibid., 113. Bee aim ordera of Ma; 28 and Jul; 11, 1862. Ibid., 
113, 118. 

»*Cong. StcoTd, 65 Cong., 2 Sera., 2556, 6923 (Feb. 10, Ma; 13, 1918). 

"Ibid., 2556; Fleming, Doottmentary Siitory of Seconttmetion, I, 206- 
206. 
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cooperating with Mr. Daniel Willard, chairman of the Trans- 
portation and Communication Committee of the Gooncil of Na- 
tional Defense." This did not prove satiBfactory, however, and 
before the end of 1917, suggestions were made from authoritative 
soarces that the President should take control of the railroads 
and operate them for the period of the war," authority for which 
he already possessed by virtue of the Army Appropriations Act 
of 1916." 

Acting under this authority, President Wilson, by proclama- 
tion of December 26, 1917," took possession of all tiie rail and I '-} ' 
water transportation systems in the United States (excepting 
street-car and interurban lines ^<'), and vested their administra- 
tion in Secretary of the Treasury McAdoo, who was designated 
Director General of Railroads. Later the President confirmed 
and continued the authority of Mr. McAdoo as Director Gen- 
eral," under the provisions of the Railway Control Act," passed 
by Congress in order that the President's authority might be 
complete and undoubted.'' This act confirmed the President's 
power to take over, control, and operate the railroads under the 
act of 1916, authorized him to compensate the owners and initiate 
rates, and provided that he might relinquish such control at his 
discretion, but that he might in no ease exercise it longer than 
one year and nine months after the declaration of peace. 

Acting under the authority so conferred upon him by the 

M War Cf/elopadia (lit ed.), 289, 273. 

*T Sm report of Intentete Conuneics Conunbsion, in if. T. Timgi, Dee. 
6, 1917. 

"Act of Aug. 29, 1916. U. S. StaU., 64 Coug., 1 Sbbb., 619, 645. 

w U. B. BtaU., «S Ck>ng., 2 Sew., Fraes., 89. 

T'>B7 aet of Apr. 22, 1918, the President was aJao nathorized to take OTor 
and operate Buch of these u might be neceuai; tot the truuportation of the 
emplofeea at the shipjardH and plants. Official BvUetin, iUtj 7, 1918. 

Ti Proclamation of Mar. 29, 1918. D, 8. StatM., 65 Cong., 2 ISess., 
Proes., 119. 

Ti Act of Mar. 21, 1918. Public No. 107, 85 Cong., in Wigmore, op. cit., 
S7D-583. 

"Senator Gumming and others held, for example, that the Preddent's 
scheme of eompensation to the owners required additional legislation, an<t 
it was doubted by manj whether he had the i>ower to flx rates under the 
act of 1916. That the Preddent doubted his own authority on some of 
these points is indicated b7 his statemwt that he intended to recommend 
additional legislation. See N. T. TimtM, Dee. 27, 1917. 
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Presid«it, Director Qeneral MeAdoo immediately assumed active 
charge, unifled the railroads of the country into one syHtem, 
made retrulations concerning their operation, named his snbor- 
dinate officers, fixed both interstate and intrastate rates,** in- 
creased the wages of employees, provided for the adjustment of 
labor dispatea, and in general exercised complete control," not 
only of the railroads, bat also of the coastwise steam^p lines, 
ship canals, and express companies, control of which had later 
been taken over by the President/* 

Upon the resignation of Mr. McAdoo a short time after the 
armistice, the President appointed Walker D. Hines to sncceed 
him as Director (General," and continued throi^h him to exer- 
cise control of the transportation systems of the United States 
with the view of rendering adequate service at a reasonable 
cost." In his message to Congress, May 20, 1919, President 
Wilson announced his intention to return the railroads to their 
owners at the end of the year," but no legislation on the subject 
of future railroad control having by that time been enacted by 
Congress, he postponed the date of return, setting it by formal 
proclamation at March 1, 1920.^° Congress havi^ finally en- 
acted railroad legislation by that date,** the railroads were then 
returned as promised. Thus, for more than two years, more than 
half of that time after the virtual end of the war, the President 
exercised complete control of the trsnspnrtation systems of the 
country, a control which he might have extended considerably 

Ti Tbe right to fix intrutate as mil u interBt&te rates wu upheld in 
Northern Pacific Bailuray Company v. North Daioia, 2G0 U. 8., 1S6 (1919). 

TeA considerable anniber of orden issued bj the Director Oeoeial are 
listed in Emary and WilliaioB, Govenmmtal War Aganoiet Affecting Bu*i- 
neu, 44-49. 

T« Proelamations of Apr. 11, Julf 22, Nov. 16, 191S. U. B. Stats., U 
Cong., 2 Seas., Proes., 185, 164, 245. 

TT Proelamation of Jan. 10, 1919. Ibid., 3 Bess., 278. 

TS'<Until tbe signing of the armistiee the Oovemmeut's first i^lroad 
dn^ was to run the railroads to win the war, but now that the war is won, 
tbe OovemmeDt's railroad job is to ronder an adequate and convenient 
transportation serrlee at reasonable cost." Statement of Hr. Eines on 
assuming office, Jan. 11, 1919. Offleial U. 8. Buttetin, Jan. 13, 1919. 

Ts Bee his message in DnUtd Statet BNlIetin, May 26, 1919. 

»D Proclamation of Dec 24, 1919. N. ¥. Time*, Dee. 2S, 1919. 

SI The Eseh-Gummins Boilroad bill was signed by the President Feb. 28, 
1920. Ibid., Feb. 29, Mar. 1, 1020. 
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longer, on account of the delay in the ratification of the peace 
treaty and the formal declaration of peace. 

With regard to shipping, a large measure of control was ex- ^ 
eroised by the President during the recent war through the Ship- 
ping Board and the Emergency Fleet Corporation, created by 
the Act of September 7, 1916.** Acting under the direction of 
the President, this board and this corporation had as their war- 
time task the providing of an adequate merchant marine to meet 
the extraordinary transportation demands of the war and the 
losses from submarine attacks. The Shipping Board controlled 
directly the operation of all American ocean vessels; and by 
means of authority delegated to it by executive order, requisi- 
tioned all American ships completed or building during the war, 
fixed freight rates, and determined terminal charges.** The 
Emei^ency Fleet Corporation, acting as the construction agency 
of the Shipping Board (and, through it, of the President), added 
a vast amount of tonnage to the shipping in use during the war.^ 

Additional shippii^ was secured through the seizure of enemy 
and neutral vessels lying within United States ports at the out- , 
break of the war. International law and practise allow a bel- 
ligerent to requisition and ntilize such vessels, if needed for war 
purposes,** and the presumed authority of the President to act 
under this rule was further strengthened by the Joint Resolution 
of May 12, 1917,** expressly authorizing him to take over enemy 
vessels for use and operation during the war, and by a- provision 
in the Emergency Shipping Fund Act of June 1, 1917,*' em- 
powering him similarly to requisition any vessel within the jur- 
isdiction of the United States. Acting therefore under attthor- i 
ity both of .interna^onal law and of statute^ President Wilstrn \y 
seized the German and Austrian vessels interned in the ports of 

uPDbHe No. SOO, 64 Gong., in Wigmore, op. oft., 447-464; unended by 
Art of Jvlj 16, 18X8. Pnblic No. 198, 65 Gong., ibid., 456-457. 

M Bee, for ez&mple, Ita «moimeeiiient reqniaitioiLiiig on Oct. 15, 1917, all 
Americkn veMols of not Ism than 2500 tons capaeity. Ogicidl BwIMm, 
Oet 13, 1917. See alao exeeative orden of Jane IS and Dec 3, 1S18. 
Ibid., June 20, Bee. 16, 191S. 

M Fignrea for the early montlu of the war may be found in War CjfdO' 
pedia (1st ed.}, 253. 

" Lawrence, PHnoiplM of Intermxtionai Late, 4fi6, 689-628. 

X PobUc Bes. Nq. 2, 65 Cong., in Emergmo]/ Legitlation, 18. 

■T Fnblie No. 23, 65 Cong., in Wigmore, op. oit., 482-484, 
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the United States,'* aod likewise reqaisitioned the Dut«h ships 
lying idle within its jurisdiction."* The docks &nd terminal 
equipment of the Qerman steamahip companies were also taken 
over,'" under ezpreaa statutory authority,*' the compensatioD 
therefor being determined by the President after the signing of 
the anniatice." 

It has already been noted that the Act of Congress authoriz- 
ing military control of the railroads during the Civil War, also 
authorized the President to assume such control of the telegraph 
lines.** Acting under this authority, the President, on fYbi ' mtfj 
26, 1862, took military p ooooo aion of all the telegraph lines in 
the United States, and appointed Anson Stager Military Super- 
intendent of these lioes, exercismg military control during the 
remainder of the war. It was expressly ordered, however, that 
Bueh control was "not intended to interfere in any respect with 
the ordinary afiFairs of the companies or with private busi- 
ness."** 

During the recent war, a much more comprehensive control 
was established over all the means of communication. As early 
as 1912, Congress had authorized (he President, "in time of 
war or public peril or disaster," to close, control, or take over 
and use all the radio stations within the jurisdiction of the Uni- 
ted States;'* and by joint resolution of July 16, 1918, he was 
further empowered to take possession of and to operate, in time 
of war, any telegraph, telephone, marine cable, or radio system, 
aueh control not to extend beyond the date of the declaration of 
peace.*" 

»» Bxeentive orders of May 14, May 16, Haj 33, June 12, June 30, Jnlj 
3, Sept. 27, Not. 2, 1S17. Bmergettey Legitlation, 169-170, 171-173, 179, 
189) Jf. r. Tim^ Current BUt. Mag., VI, 237. 

■> Proclamation of Mar. 20, 1918. U. 3. StaU., 65 Cong., 2 Seu., Ptom., 
117. The 87 Duteb Tesaeta thai aeiied irere returned in the earlj part of 
1919. Ogieial U. S. Bulletin, Feb. 3, 1919. 

•• Proclamation of June 28, 1918. V. 8. StaU., 65 Cong., 2 Bess., Proea., 
1«0. 

•1 Urgent Deficiency Act of Mar. 28, 1918. Public No. 109, 65 Gong. 

•1 Proclamation of Dec 3, 1918. U. S. StaU., 65 Cong., 3 Seaa., Proea., 
270. 

»" Supra, 214. 

»* Bee order of Feb. 25, 1S62. BJehardaoo, op. fit., TI, 108-109. 

"Act of Aug. 13, 1912. 37 Stat, at L., 302 (Sec 2). 

»' Publie Bee. No. 38, 65 Cong. U. 8. StaU., 66 Cong., 2 Bess., 904. 
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Acting therefore under express statutory authority. President 
Wilson, immediately upon the entry of the United States into 
the World War, directed the Secretary of the Navy to assume 
control of all the means of radio cominunication within the jar- j f « P 
iadiction of the United Statra." " ' On July 22, 1918, he t»ok over 
the telegraph and telephone systems, vesting their administration 
in the Postmaster General ;'* and shortly before the armistice 
was signed, he likewise assumed control of the marine cables." 

The war-time control thus assumed of the wire services differ- 
ed from that assumed in the Civil War in that it was not strict- 
iy for military purposes, but to overcome the difFienlties of a 
competitive system arising out of the war, and "to broaden the 
nse of the service at the least cost to the people." "" The seiz-i 
ure of the cables, tho vigorously assailed as an undue exercise of] 
executive power,"" was explained by the President to have ieen \ 
necessary in order "to keep an open wire constantly available I 
between Paris and the Department of State, and another be- I 
tween France and the Department of War," ^°* and waa upheld 
by the courts as a legitimate exercise of his war power.*" 

Complete control over these various systems of communica- 
tion waa exercised by the Postmaster General, acting under the 
direction and authority of the President, extending to the uni- 
fication of the various competing companies, the ousting of the 
old officers in many cases, and the fixing of rates, both inters 
state and intrastate,*"* until the systems were returned to pri- 
vate control.'** 

>T EUeentive order of Apr. 6, 1917. Willoughbj, Qoveriimtnt Organiga- 
tion *it War Time and After, 40. 

»» ProelamKtioii of Jnly 22, 191B. V. 8. StaU., 86 Cong., 2 Beta., Proes., 
163. 

w ProelaniBtioa of Nov. 2, 1918. Ibid., 228. 

>oo Btateioeiit of PoBtmaBter Oeneral Bnrleson on ■■ifiimtug eontro). Of- 
fkial Bulletin, Jul; 24, 1918. 

1*1 See argunieDt of ex-Jaatice Hogheg. N. T. Tima, Dm. 28, 1916. 

103 AddrMB to CoQgreBB, Dee. 2, 1918. ibid.. Dee. 3, 1918. 

"^Commerpiat Cable Company v. Bvrleton, 2SS Fed. Bep., 99 (1919). 

■*«Tbe Prendent'e right to fix both interatftte and intrutate rates for 
the wire servieee was upheld in Dakota Central Telephone Company v. South 
Dakota, 2S0 U. B., 103 (1919). 

lOB The cables were, hj order of Apr. 29, 1919, returned to their owners 
on Uaj 2, 1919; the telegraph and telephone systems on August 1, 1919. 
United Statu ByReti», May 1, 1919; Pol. 8oi. QiMir., XXXIV, Hupp., 25 
(Sept., 1919), 
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CHAPTER Xni 

POWER OP TERMINATING WAR IN THE 
UNITED STATES 

There are generally said to be three different wajrs in which a 
war may be terminated: (1) there may be a simple cessation 
of hostilities on the part of the belligerents; (2) there may be 
a complete subjugation of one of the belligerents by the other, 
involving the conquest and annexation of its territory and the 
extermination of its government; and (3) there may be a form- 
al re-establiabment of peaceful relations between the belliger- 
ents through an agreement embodied in a special treaty.^ 

Instances of the first method are rare, and have never occur- 
red in the case of wars to which the United States has been a 
party. The second method is more common in the history of na- 
tions,* but would seem to be precluded as a possibility on the 
part of the United States, because of the doctrine laid down by 
the Supreme Court that wars of conquest and aggrandizement 
by the United States are nnconstitntional.* A treaty of peace is 

1 Oppenheim, Intematitmal Lav, II, S75; Lawrence, FriHoipJef of IiiX«r- 
Motfonol Law, 6SS. 

■ For examples of each of these method*, we Oppenheim, op. dt., II, 
270-278, 279. 

• "The genivB and character of oar inatitnUoiiB are peaceful and the 
power to declare war was not conferred upon CongrcM for the purpose of 
kggnaiion or aggraadiiemsnt, but to enable tbe general goTemment to 
riudlcate b7 anna, if it should become neeeatary, it* own rights and th« 
rl^t* of its eitiims. A war, therefore, declared bj Congress can nerer 
be presumed to be waged for the purpose of coaqueit or the aeqnisition of 
territory; nor does the law declaring the war imply an authority to tbe 
President to enlarge the limits of the United States by subjugating the 
enemy's country. . . He may invade the hostile country, and subject It 
to the lOTereignty and authority of the United States. But hia conquests 
do not enlarge tbe boundaries of this Union, nor extend the operation of 
our institutions and laws beyond tbe limit* before assigned to them by 
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therefore not only "the normal method of terminating ynr,"* 
and the only method heretofore employed in the case of wars in 
which the United States has been a belligerent (excepting, of 
course, the Civil War), but has also apparently been conmdered 
throughoat oar entire history as the only possible method under 
the Gonatitation. 

Recently, however, strong opinions have been expressed that 
wars may be terminated by the United States in other ways than 
by a formal treaty of peace. Thus, in an address before the 
Washington Commercial Club, March 18, 1919, Senator Lenroot 
(Wisconain), speaking against the proposed constitnticm for the 
Leagne of Nations and protesting particnlariy against the in- 
corporation of that constitntion into the peace treaty, made this 
statement: "We have accomplished the parpose we had when 
we declared war and, while it woold be desirable to have a form- 
al treaty of peace with Germany, it is not necessary. We can 
declare the war ended and go about our buaineas, and I confi- 
dently predict that this is what will be done if the treaty is not 
ratified by the Senate. " * A statement by Senator Poindezter 
(Washington), issued on the same d^, was to the same effect 
but even more explicit: "If the American delegation refuses to 
make peace with Germany, let the Entente make peace with 
Germany, and let Congress assemble and declare peace and pass 
8 law to bring the American army home. Congress has the same 
power to declare peace that it has to declare war, and has full 
control over all movements of the army and navy, including the 
Commander-in-Chief.'" A well known journal likewise expres- 
sed the opinion that ' ' Congress could at any time by simple reso- 
lution declare the state of war at an end,'" and at least one dis- 
tinguished jurist has concurred in these views, saying that "peace 
could, no doubt, also be restored by an Act of Congress." * 

Moreover, serious attempts have recently been made in Con- 
gress to assert the power of that body to declare peace independ- 
the legislatiTO power." Fletitiitg v. Page, 9 How., 003, 614-61S (1849). 
Cf. bIw 8. E. B&ldwin, ia Am. Jow. IiU. Lam, XII, 11 (Jan., 1918); 
UamoirM of John. Qmnai/ Adamt, ZII, 144 (Jut. 10, 1S45). 

< Oppenheim, op. dt., 11, 280. 

»N. T. Timet, Uar. 10, 1919. 

« Ibid., Uu. 18, 1919. 

» The Natiofi, May 31, 191B. 

»B. E. Baldwin, in Am. Jow. Int. Lav, XH, 13-14 (Jan., 1918). 
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ently of a formal treaty. ThiiB, Senator Knox, oc June 10, 1919, 
declared that any attempt on the part of the Peace Conference 
so to intertwine the peace treaty and the covenant of the League 
of Nations as to prevent their separation by the Senate, would be 
met with a resolution in Congress declaring the war formally at 
an end.* On June 23, Senator Fall (New Mexico) and Senator 
Edge (New Jersey) each offered joint resolutions in the Senate 
declaring the state of war between Germany and the United 
States terminated ; and on September 15, Representative Mason 
(Illinois) submitted a concurrent resolution in the House declar- 
ing peace "with all the world." " 

These resolutions were all allowed to die in committee, but 
immediately after the first rejection of the treaty on November 
19, Senator Lodge, Bepnblican floor leader and chainnan of the 
Senate Committee on Foreign Belations, offered a concorreot 
resolution "that the said state of war between Qermany and the 
United States is hereby declared to be at an end," while Senator 
Enoz, on December 13, offered a joint resolution declaring 
simply, "That peace exists between the United States and Ger- 
many." These two resolutions were taken under serious consid- 
eration by the Senate Committee on Foreign Belations, and on 
December 20, Senator Knox reported from that committee a sub- 
stitute joint resolution, repealiag the joint resolution of April 
6, 1917, which declared a state of war with Germany, and pro- 
viding that sncb repeal should be effective, with certain stated 
conditions upon Germany, "upon the ratification of a treaty of 
peace between Germany and three of the principal allied and 
associated powers." '' 

The expressions of opinion noted, the presentation and serious 
concdderation of these resolutions by the responsible leaders of 
the majority party in Congress, and the later unprecedented 
action in actually pressing a similar resolution to a vote,'* would 

• Press report in Chioago Tribwne, June 11, 1919. 

ica J. Bm. 60, Mr. FsU; B. J. Bm. 61, Mr. Edge; H. Coo. Bea. 32, 
Mr. Msaon. Cong. Beeord, 66 Cong., 1 Bera., 1S29, BS08. 

"B. Oon. Bes. 17, Mr. Lodge; 8. J. Bea, 136, Mr. Knox; 8. J. Bei. 
139, Mr. Knox. Cong. Record, 66 Cong., 1 Ses*., 9321; ihiA., 2 Sesi., 510, 
9»1. 

It Inuneduttely after the HMond rejection of the peace treatj t^ the 
Benate on Har. IB, 1920, 8enator Enoz moved eonaideration of hia resola- 
tion repealing the declaration of war, and several propoaala were again 
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Beem to make pertinent a brief examination into the subject of 
the pover, in the United States, to terminate war and declare 
peace. 

Paaaing over the obviouBly misoand inference of Senator Poin- 
dezter that Congress might assemble in special session on its 
own motiwi, without a call from the President,'* it might seem 
evident that since Congress has the pover to bring about a state 
of war by means of a declaration, which has in every case taken 
the form of an act of Congress or of a joint resolation,'* it 
could also, by a mere repeal of such declaration, terminate the 
state of war and bring about a state of peace." It should be point- 
ed out in the first place, however, that Congress does not have an 
absolute power of repeal ; that is, it cannot repeal each and eveiy 

made in the House tor tonniiiAtmg the state of mr and deeUring peace 
t^ aetion of CoagrMt. On April 9, the Hqum, bj a large majority (242- 
160), passed the Porter resolution (propared bj the House Committee on 
Foieign Affairs}, which declared that "Whereaa, the President of the Uni- 
ted Btatea in the performance of his conatitQtional duty to give to Congress 
informatioii of the state of the Union, has advised Coagreas that the war 
wltlt the Imperial Oerman Oovemment has ended, . . . the state of war 
declared to eiirt between the Imperial G«rman OoTenunest and the people 
of the United States ... is hereby declared at an end." This reso- 
Intion also prOTided for the repeal of all the war emergency legislation, 
and gave Germany 45 days in which to declare a like termination of the war 
onder the conditions imposed, with a penalty of an economic boycott in ease 
of refuaaL The Knox resolation, repealing the declarations of war against 
both Oermany and Austria-Hungary, and declaring the state of war with 
those countries at an end, was substitnted in the Benate, passed by that 
body on Uay 16, by a vote of 43-38, and aeeepted by the House on Uay 21. 
It failed of repassage over the President 's veto, the Anal vote in the House 
being 2IB-152. It seems likely, however, that some such resolution may 
be passed after the inaoguration of the new Bepnblican admin- 
istration. Bee texts of the Porter and Knox reaolntions in N. Y, Timet 
Current Eitt. Mag., ZII, SOB-210, 372-373 (May, June, 1B20). For Pred- 
dNit Wilson's veto message, see ibid., XII, 707-700 (July, 1920). 

i*8ttpra, 224. 

'* The declarations in the cases of the War of 1612, the war with Mexico, 
and the war with Spain were in the form of acts of Congress; those in 
the recent wars with Oermany and Aostria-Hungary in the form of joint 
resolutions. 

'■This is the particalar point emphasiied by Jodge Baldwin, op. oit^ 
note 8. The same view is also held by Professor Corwin. Bee bis artide, 
"The Power of Congress to Declare Peace," in Uiek. Law Bev., XVIII, 
ee»-eT& (May, 1920), esp., 673, 674. 
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legislative enactmest and thereby restore the status quo ante. 
For example, states are admitted to the Union by means of an 
enabling act passed through the ordinary legislative channels; 
bnt no state can be deprived of ita place in the Union by a 
subseqaent repeal or nullification of that earlier legislative act 
of admission." Hence, it dora not necessarily follow that Gou- i 
gress can, by an act of repeal, terminate a state of war and de- } 
dare a state of peace, merely because it can, by a l^ialative / 
declaration, bring about such a state of war. I 

In the second place, it should be noted that such an act of re- ' 
peal ia subject to the approval or veto of the President, just as 
the original declaration, and hence ite enactment wonld not be 
00 simple a matter as these senators seem to conclade. If auch 
an act were passed over the President's veto, the President could 
still prevent the complete restoration of a normal state of peace 
by declining to resume diplomatic relations with the former 
enemy or to perform other acta that are strictly within his juris- 
diction bat which presuppose a state of peace. A declaration of 
peace by Congress through a concurrent resolution, snch as that 
proposed by Senator Lodge, woald clearly be unconstitutional, 
since it would deprive the President of his constitnticmal right to 
approve or disapprove every act of legislative effect.'^ At the 
most, such a resolution would amount to nothing more than an 
expression of opinion, and eoold be entirely disregarded by the 
President." Apparently Senator Lodge and the Foreign Re- 
lations Committee of the Senate recognized the impossibility of 
any attempt by Congress to declare peace without the coopera- 
tion of the President, when the Lodge concurrent resolution was 
dropped and a substitute joint resolution was proposed." 

Finally, while the Constitution specifically gives Congress the 
power to declare war, it does not anywhere expressly confer the 
power of declaring or making peace. Hence it is by no means 
certain that Congress has any power, either by a repeal of its 
original declaration, or by an independent act, resolution, or 
declarati<Hi, to terminate a state of war and bring about a state 

" See WlU(nigh1>7, Ccnutitutional Lavr, I, 426. 
IT Coiutiiviion, Art I, Bee. 7, CI 3. 

"Cf. Quiuey Wright, in Columbia Law Btv., XX, 12&'139, 131 (Feb., 
19S0). 

" Supra, 325, note 12. 
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of peace. A study of the debates in the Convention of 1787 will 
throw some light on the intention of the makers of the Constitu- 
tion in that regard. 

When the power of declaring war was under consideration on 
August 17, Mr. Pinkney opposed vesting the power in the Leg- 
islature bat favored the Senate as the best depository, saying 
that "it would be singular for one authority to make war, and 
another peace. ' ' Mr, Ellsworth, on the other hand, thought there 
was a material difference between the cases of making war and 
declaring peace, adding that "war also is a simple and overt 
declaration, peace attended with intricate and secret negotia- 
tions." After the power of declaring war had been definitely 
voted to Congress, Mr. Butler, evidently agreeing with Pinkney 
that the power of making war and peace should be in the same 
hands, moved to add the words "and peace" after the word 
"war," thus giving to the Legislature the power over both. 
Gerry seconded the motion, remarking that the "Senate are more 
liable to be corrupted than the whole Legislature." However, 
the motion was lost by unanimous vote of the States, the Con- 
vention thus taking a definite stand against giving Congress the 
power to make peace." 

The intention of the Convention as to the proper location of 
the power to make peace is further shown in the debates and in 
the actions taken concerning the treaty-making power. The 
clause regarding treaties as reported to the Convention read as 
follows : ' ' The President by and with the advice and consent of 
the Senate shall have power to make Treaties, bat no treaty shall 
be made without the consent of two thirds of the members pres- 
ent." When this came up for consideration on September 7, 
Mr. Wilson attempted to have the concurrence of the House of 
Representatives added to that of the Senate, but his motion was 
lost, receiving only two affirmative votes.** Madison's motion 
to except treaties of peace from the two-thirds provision, "allow- 
ing them to be made with less difficulty than other treaties," was 
adopted unanimously, whereupon he moved to authorize two- 
thirds of the Senate to make treaties of peace without the con- 
currence of the President. "The President," he said, "would 
necessarily derive so much power and importance from a state 
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of war that he might be tempted, if authorized, to impede a 
treaty of peace." Mr. Bntler seconded this motion and ar^ed 
strenuooflly for it "as a necessary security against ambitions 
and corrupt Presidents. ' ' Mr. Gorham and Qouvemeur Morris 
opposed the motion, the latter holding "that no peace ought to 
be made without the concurrence of the President, who was the 
general Guardian of the National interests."*' Madison's mo- 
tion failed,** but the next day the whole clause was reconsider- 
ed, and another distinct effort was made, under the leadership 
of Mr. Sherman, to require the sanction of the Legislature to 
"ri^ts established by a treaty of peace." Tho seconded by 
Mr. Morris, Sherman's motion does not appear even to have been 
acted upon, the final action of the Convention being to adopt the 
clause as originally reported, the exception of treaties of peace 
from the two-thirds provisitm being stricken out.** 

The discussion throughout shows very dearly that an over- 
whelming majority in the Convention thought, as did Ellsworth, 
"that there was a material difference between the eases of mak- 
ing war and declaring peace," '* that it did not consider Con- 
gress as vested with the power to make peace nnless given ex- 
press authority. The Convention declined emphatically to give 
Congress this express authority, but, on the other hand, did con- 
sider the power of making peace as belonging under the treaty- 
making power to the President and Senate. This is also the view 
expressed by Justice Story, when he said that the proposal to add 
the power "to make peace" to the power already given to Con- 
gress "to declare war" was unanimously rejected, "upon the 
plain ground that it more properly belonged to the treaty-mak- 
ing power." *• Ei-Jnstice Hughes recently made practically the 
same statement,** and other well known auth(»*itie8 on American 

MJfodinm'* Jowniat (Hont ad.), II, 330. 

fibid. 

tibid., 333-334. 

"Ibid., 18S. "It ia not at all ueesBiar; that the power of declaring 
war and that of making peace are vested by a ConatitDtioa in the aame 
handa." Oppenheim, iKtenotional Late, II, S83-S&4. "The power to de- 
clare war doea not neeeMiuiljr include that of maJdng a treat? of peace. . . 
Thej are generallj asaociated together, though not alwajB." Baker, Hal- 
ledk't Intm-nationol Law, I, 329. 

" Story, CoffHMntariM on t\e Comtitutioii, II, BS. 

rtln Central Law Jowr., LXXZV, 206 (Sept. El, 1917). 
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constitutional law likewise hold that the Constitation vesta the 
"— power of making peace, not in Congreaa, but in the President and 
the Senate.*' 
\ It is . significant in this connection, not only that the recent 
I claims to a power in Congress of declaring peace are entirel^r 
without precedent and contrary to the best interpretations of 
the Constitution, but also that such claims are refuted by specific 
declarations by Congress itself. Thus, every important legisla- 
tive enactment of Congress during the recent war which contain- 
ed any reference to the conolusjon of peace, shows that Congress 
itpelf contemplated no possibility of tcFBthtating the 8tste~Pf~ 
war through its own action alone. Two of the measures — the 
Food and Fuel Contrd Act and the Trading with the Enemy 
Act — apparently considered the President alone vested with 
considerable authority in that regard, the former declaring that 

i« For example, Sehouler mji th&t the power of CoQgreu under the Con- 
federation "embrneed clearly tbe determination of both war and peace, 
while that of the CongreH of oor Constitution is in ezprsMioD confined to 
war alone, since the full treaty-making power ii lodged t^ the latter in- 
■tnunent (which makes no mention of declaring peatw at all) with the new 
branch of government, the Executive, subject to a two-thirds ratification in 
tbe Senate." Conttitiitu)nal Stvdiet, 137. 

Likewise, tbe opinion of such distinguished authorities as ex-President 
Taft and ex-Attornej-Oeneral Wickersham is well known. For a careful 
statement by the latter of the constitutional question, see N. F. TiniM Cvr- 
rent Hist. Mag., XII, 367-373 (June, 1920). And Saiator Sterling of South 
Dakota (Bep.), tho he voted for the Knox reaolution, made tbe following 
significant statement shortly after the presidential election: "I believe, 
from tbe Harding campaign speeches, that the first step will bo the passage 
of a peace reisolution similsir to the Knox resolution. I am, however, a little 
baiy as to just where we will be left when we bave passed the resolution. 
We declare a state of peace with Germany and Austria. But without a 
similar declaration on their part, I do not see that peace will have been for- 
mally established. The passage of a peace resolution by Congress is not 
tbe method of making peae« contemplated by the Constitution of the Uni- 
ted States." Chicago Tribwi* (Staff Corretpondence) , Nov, 22, 1920, ii'or 
tbe contrary view, see especially the opinions of Senater Knox and Profes- 
sor Corwln, in N. T. Timet Current Hitt. Mag., XII, 372-3TS (June, 1S20), 
and Mick. Law Bev., XVIII, «fl»-675 (May, 1920), respectively. 

It is worthy of note in this connection that President Wilson, in his veto 
of the Knox resolution, ignored the eonstitntional question entirely, basing 
his veto rather on the grounds that the passage of the resolution meant the 
abandonment of onr allies and of the objects for which we had fou^t the 
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the provisions of the act should cease to be in effect "when the 
existing state of war . . . shall have terminated, and the 
fact and date of mch termination shall be ascertained and pro- 
claimed h;^the President;" the latter that "the words 'end ol 
the war,' a8~'us^tienin, shall be deemed to mean the date of 
proclamation of exchai^ of ratifications of the treaty of peace, 
unless the President shall, hy proclamation, declare a prior date, 
in which case the date so proclaimed shall be deemed to be the 
'end of the war' within the meaning of this Act." ** 

Other measures specifically contemplated the termination of 
the war by means of a treaty of peace. Thos, the Emergency 
Shipping Fund Act provided that the anthorily granted in that 
act to the President should cease "six months after a final treaty 
of peace is proclaimed between this Government and the Ger- 
man Empire;" the Railway Control Act required that Federal 
control should not continue longer than "one year and nine 
months next following the date of the proclamation by the Presi- 
dent of the exchange of ratifications of the treaty of peace ; ' ' the 
Overman Act was to terminate "six months after the termina- 
tion of the war by the proclamation of the treaty of peace, or at 
such earlier time as the President may designate;" and the Con- 
trol of Communications Act provided that control of the tele- 
graph and telephone systems "shall not extend beyond the date 
of the proclamation by the President of the exchange of ratifi- 
cations of the treaty of peace. ' ' *" 

It seems clear, therefore, that a formal treaty of peace is the 
only method contemplated by the CwiHtitution for the termina-_^ 
tion of a foreign war and the restoration of peace, as it has here- 
tofore been the only method ever suggested or actually employed 
in practise. The conclosion of peace rests therefore, in the Uni- 
ted States, with the President and the Senate, bb the treaty-mak- 
ing power. 



■■Act of Aug. 10, 1»17 (Sec. 34); Act of Oct. 6, 1»7 (Bee. 2). Wig- 
nore, Sovrce-Book of MiUtary Law and War-Time Legiilation, 512, S44. 

■oAct of June IS, IBIT; Act of Mar. 21, IBIS (See. 14); Act of Maj 
20, IBIS (Bee. 1); Joint BcMlution of Julj le, 1S18. Wi'gniore, op. eit., 
484, 583, 586, 602. 
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CHAPTER XIV 

POWERS WITH REGARD TO A TREATY OP PEACE 

/ Since the concloaion of 8 treaty of peace is the only method by 
' frhich a foreign war may be terminated by the United States,' 
\ it is necessary to note the powers of the President in that connec- 
\tion. In the first place, while the Senate ^ares the treaty-mak- 
ing power with the Preudent and therefore enjoys considerable 
power in connection with the definitive conclusion of peace, cer- 
tain preliminaries may be undertaken that are witbiti the proT- - 
ince of the President alone. These are the armist ice and the pre - 
iiminar^ protocol. 

An acmiatice, strictly speaking, merely provides for a tempor- 
ary suspension of hostilities, but, if general in its scope, it is 
usually entered into "with a view to negotiations for peace;"* 
while a prelim inary pr otocol is a preliminary settlement indicat- 
ing the lines along which the peace negotiations are to be con- 
ducted.* The two cannot always be clearly differentiated, how- 
ever, in that the latter may also provide for the suspension of 
hostilities, and both are generally used "as devices of the exeon- 
tive department for reaching a basis of negotiations without 
awaiting the difGcuIt and delayed conferences necessary for the 
final treaty. ' ' * Neither requires the ratification of the Senate 
before going into effect, each being considered as "a proper ex- 
ercise of his war powers by the President. ' ' ' Both illustrate also 
the power of the President to enter into important international 
agreements without the consent of the Senate, in that through 

1 See pTMsding chapter. 

■ I^wrence, Praiciplet of Intemationoi Zaw, 664-iS6T ; Davii, ElemerUt 
of Intanwtional L<ud (4th ed.), 341. 

a Cf. Benton, International Law and Diplomacy of iht Spani»h-Amtfioatt 
Wat, 228-228. 
« Ibid., 227. 

■ Foster, Practice of Diplomaoy, 318. 
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th«m he may not only determine aa to the continuance or tenn- 
ination of hostilities, but may also lay down the conditions to_^ 
be imposed upon the hostile power and practically commit the 
nation to a particular line of policy in the final peace confer- 
ence. 

President Madison sought in this way to bring about a ter- 
mination of the war of 1812 almost as soon as it was began. Jona- 
than Russell, the American chargg d'affaires in London, acting 
imder instructions from Secretary of State Monroe issued only 
a few days after the declaration of war by Congress,* made two 
attempts to arrange an armistice in the early fall of 1812.' Altho 
these attempts were unsuccessful, the British government declin- 
ing to consent to an armistice on t^e conditions named, they 
were useful in darifying the issues of the war, in that Monroe 
selected from among the "many just and weighty causes of com- 
plaint against Great Britain," the orders in eonncil and the im- 
pressment of seamen as those "ocmsidered to be of the highest 
importance. ' ' ' 

The power of the Executive thus to define the issues of the war 
and to detennine how far to yield in tiie interests of peace, was 
further Uluatrated when the counter-proposal of the British 
QoTcmmeDt for a cessation of hostilities was rejected, on the 
ground that it was based on the repeal of the orders in council 
atone and disregarded the question of impressment.* "It will 
be seen from this," says an eminent historian, "that Madiscm 
and Monroe continued the war on the question of impressment 
alone."" 

The power of the President, as Commander-in-Chief, not only 
to terminate hostilities by arranging an armistice, but also to 
formulate such conditions for the armistice as to bind the nation 
to a particular policy in the peace conference, was clearly demon- 
strated in 1898, when in response to the Spanish request for 

■ Monroe to BoiseU, June SS, 1812. Am. 8taU Paper$, For. Bel., Ill, 
685-S86; aee also inatruetions of J11I7 27. Ibid., S86. 

T BiumU to Lord Caatlereag^, Aug. 24, Sept 12, 1812. Ibid., ESS, 591. 
'Ibid., 58S. 

■ Warren to Monroe, Sept. 30, 1S12; Monroe to Warren, Oct. 27, 1812. 
Ibid., S95-Se7. 

It Churning, Sittory »/ th« United Btate*, IV, 480; of. Updfke, Diptom- 
aon of tlu War of ISIS, 136-138. 
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terms of peace, President McKiuley embodied his conditions in 
the protocol of Aapust 12, which he authorized the Secretary of 
State to sign on the part of the United States." 

This protocol not only provided for an immediate suspension 
of hostilities and a sabsequent peace conference to arrange the 
final terms, but stipulated that Spain should relinquish her claim 
to sovereignty over Cuba, cede Porto Bieo and an island in t^e 
Ladrones to the United States, and evacuate these places im- 
mediately. The final disposition of the Philippines was to be 
left to the peace conference, the United States meanwhile to oc- 
cupy and hold the city, hay, and harbor of Manila.'* The pro- 
tocol thus took on the character of much more than a preliminary 
agreement governing the termination of hostilities, bat commit- 
ted the United States to a certain very definite policy in the peace 
conference and approached very closely to a definitive treaty of 
peace.'* 

Similarly, the armistiw conditions imposed apon Austria- 
Hungary and Germany" by President Wilstm JuJ^lB,'* not only 
laid down terms which safeguarded the victory of the Allies in 
a military and naval sense, but, as embodying the famoos "foar- 
teen points," were generally understood to have com mitted the 
United States to a definite political- policy in the peace confer- 
ence, for his supposed departure from which in that conference 
the President has since undergone the bitterest criticism. 

Having the power, through the armistice and the preliminary 
protocol, thns to terminate hostilities and to a considerable ex- 
tent define the future peace conditions, the President may also, 
OD^hia, own. authority alone, undertake measures which p resume 
the virtual ending of the war and the existence of a state of 
peace. President McKinley, having proclaimed the suspension 
of hostilities with Spain in accordance with the protocol of Au- 
gust 12, 1898, immediately raised the blockade of the ports of 
Cuba and Porto Bico, and on August 18 ordered 100,000 of the 
volunteers, or as near that number as practicable, to be mustered 

n For. Sel. 1838, 82S. 

la See tut of protoeoL Ibid., 828-830. 

»C^. J. B. Uooro, in Fol. Sei. Quar., XX, 391-392; Hoore'a Digest, 
V, 213; Crandall, Treatiet: Their Making and Enforcetnenl, 103-lM. 

I* Tbe texts of thew may be eouTenientl; found in N. T. Timet Cvrrent 
Bitt. Mag., IX, 364-368, 396-397 (Dec., 1918). 



.y Google 



235J POWEBB WITH BEGARD TO A TBEATT OF PEACE 235 

out.** President Wilaon likewise ordered a general demobiliza- 
tion immediately after the signing of the armistice,** and lifted 
many of the war-time restrictions before the definitive conclu- 
sion of peace,^' thos assumii^, as he might, that the armistice 
was something more than a mere suspension of hostilities. 

It^might seem^ttat the President, throi^h such exercise of 
power as has been noted, CQiild, of his own authority alone, not 
only terminate hostilities, but bring about an actual tenuination 
of the state of war. Thus, in 189^, many neutral powers treated 
the protocol of August 12 aa practically ending the war between 
the United States and Spain, and permitted public vessels of the 
United States to enter and use their ports freely as in time of 
peace." So also it was reported in March, 1919, that the Amer- 
ican peace delegation at Paris was considering bridging over the 
period between the signing of the peace treaty and its ratification 
by the Senate, by a modtts vivendi declaring the war ended as 
of date of signature, so as to terminate the war legislation and 
enable an earlier return to normal conditions.** 

It was even solemnly held in a court decision rendered at about 
the same time, that the "war was brought to a close when the 
armistice was signed," because President Wilson, in announcing 
the armistice to Congress, used the words, "The war thus comes 
to an end." '* In numerous other cases involving war-time legis- 
lation eminent counsel ai^ed that the state of war was terminat- 
ed by the signii^ of the armistice and other acts of the Presi- 
dent; and cm June 10, 1919, Representative Dyer (Massachus- 
etts), a member of the House Judiciary committee, cabled the 
President to "exercise the authority which I am sure you pos- 
it Message to CongreM, Dec. S, 1898. Kehardson, op. oil., X, 174- 17S. 

1* Demobiliution waa virtuaU^ completed bj Oct. 14, 1919, the ttrmj 
having bj that time been reduced to lera than 300,000 men. if. T. Timet 
Current Silt. Mag.. XI, 130 (Nov., 1S19). 

" Sneh M TestrietioiiB on the use of food and fuel, on trade and iudustrj, 
and on tbe manufacture of beverages. Supra, 206, note 20. 

!■ Moore's Digetl, VII, 336. 

i*AMoeiated Press dispatch, Mar. IS, 1919. 

ii Federal Judge Walter Evans, in a decision handed down in L«uls- 
viUe, Kj., Mar. £4, 1919. Beported in Oiit^o Tribune, Mar. 25, 1919. The 
peaoe resolution paeeed bj tbe Honie, Apr. 9, 1920, likewise referred to 
these words of the President as antbority for declaring the war ended. 
Supra, 226, note 12. 
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8688" to proclaim the war ended and demobilization completed, 
and thereby prevent war-tnme pn^bition from going into ef- 
fect" 

.However, the better opinion is that the President alo ne ea n- 
not, by a protocbl^proclamanon', or other act, bring $l^nt_the 
termination of a state of war and the existence (^ a state, of 
peace. Thus, Attomey-Qeneral Qriggs in 1898 held that the 
signing of the protocol of Almost 12 and the suspension of hos- 
tilities did not terminate the state of war between the United 
States and Spain;" Attomey-Qeneral Palmer likewise mled in 
1919 that a state of war conld not be terminated by act of the 
President alone, but only by a treaty of peace ;** and President 
Wilson himself declined to attempt any such exercise of power, 
declaring "not only that in my judgment I have not the power 
by proclamation to declare that peace exists, but that I conld 
in no circumstances consent to such a course prior to the ratifi- 
cation of a formal treaty of peace. " '* 

Finally, the courts have definitely decided that tha aijipiinfj 
of an armistice is not equivalent to the termination of a state of 
war. ' Judge HanS, of the United States District Court of New 
York, pointed out that "so long as the treaty of peace is not 
ratified, there is some dianoe of the resumption of hostilities," 
even tho that chance mi^t be very slight j** while the Supreme 
Court likewise unanimonsly held that the cessation of hostilities 
in the recent war by means of the armistice did not mean the 
"conclusion of the war," and pointed to various "facts of public 
knowledge" which showed the war emergency to be still in exist- 
ence.*" 

In the definitive conclusion of peace through a formal treaty, 
the President, altho be is of course required to obtain the "advice 

i< Chieago Tnbuna, June 11, 1919. 

" 22 Op. Attj/. Oen., leO, 191. 

i> Bee his ruling on tbe War-Time Prohibition Act, in N, T. Timat, Aug. 
28, 1919; kIbo hia telepun to Judge Eruu, in eaae eited in thia chapter, 
note 20. 

>« Letter to Senator FaU, Aug. 20, 1919. N. F. Timet, Aug. 22,' 1919. 

II See deeiaioiu rendered bj him, in caaM involving tbe validity of mr- 
time prohibition and wartime cable control, Jan. 20 and Aag. 20, 1919. 
N. 7. Timet, Jan. 21, Aug. 21, 1919. 

"SamUlon v. Kentucky DittUlerict ond Warehouse Co., 2S1 U. 8., 146 
(1919). 
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and consent" of the Senate before putting a treaty into effect," 
has practically complete control of all the other functions and 
processes of treaty-makiag.*' In the first place, the President 
alone may appoint the commiBsioneis who are to negotiate the V 
treaty of peace, and he is not required to submit their nomina- 
tions to the Senate for confirmation. This power rests upon the 
now well-recognized right of the President to use, at his discre- 
tion, special agents of a diplomatic or semi-diplomatic charac- 
ter — a right which one writer" points out has four bases: (1) 
a presumptive legal basis in the acta of Congress giving the Presi- ^ 
dent a contingent fund which he may expend for foreign inter- 
course without specific accounting;" (2) the recognized right ^ 
of the President to take the initiative in foreign affairs;*' (3) 
the general practise of governments under international law ;** ^ 
and (4) necessity." 

Prior to 1815, the names of such special agents or commission' 
era chosen to negotiate treaties were generally submitted to the 

" Co-Mtitvtion, Art. 11, See. 2, CI. 2. 

m"Ab for making and declaring peac«, the power , . . pertains no 
longer to Congrau, but is lodg«d for negotiation and eonelnoion in the 
Preddent" Bebouler, Cotutitutional StudUg, 140. "Aa the war power 
ia ahared between the Prendent and Congresa, but Congreas doea not share 
in the exeentive power, the breadth of the President's prerogatiTea as to 
the closing of war becomes of special importance. The limits imposed 
directly t^ the Constitution are few, its main one being the reqnirement of 
the consent of the Senate ... To make a declaration of war reqoirea 
the assent of Congress as well as of the President, To end a war, it ia 
enough for him to obtain the assent of the Senate, if he acts under the 
treaty-making power." S. E. Baldwin, in Am. Jow. Int. Ltuo, ZII, 13. 

aiH. M. Wriston, "Preaidential Special Agents in Diploma^," in ^m. 
Pol. Sol. Bev., X, 481-499, esp. 4S2-488. 

■oAs the earliest acts of this sort ma; be mentioned the acts of July 
1, 1T90; Feb. 9, ITftS; Ma; 1, ISIO. AiMolt of Cong., 1 Cong., II, App., 
S&33; 3 Cong., App., 1411; 11 Cong., II, App., 2585. 

"^ypro, ch. II. 

■■ ' ' There seems to be no reason wh j the goTeiTunent of the United 
States cannot, in conducting its diplomatic intercourse with other coun- 
tries, ezerdse powers as broad and general or as limited and peculiar, or 
special, at an; other government. . . In fact, there has been no limit 
placed upon the use of a power of this kind, except the discretion of the 
soveieign or ruler of the country." Beport of Senate Committee on For- 
aign Betations, 1893, quoted b; E. H. Wriston, op. eit., 460-487. 

** See H. M. Wriston, op. ett., 487-438. 
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Senate for couflrmation.** According to this practise, President 
Madison even summoned the Senate in special session in Ma7. 
1813, to consider his course in accepting the Russian offer of 
medistiou, and to confirm the peace commissioQera he had al- 
ivady appointed and sent on their way. I'he Senate confirmed 
the nominations of John Quiney Adams and Soiator James Bay- 
ard, hut rejected that of Secretary of the Treasury Albert Gal- 
latin, on the ground that "in the opinion of the Senate, the poir- 
ers and duties of the Secretary of the Department of the Treas- 
ury and those of an Envoy Extraordinary to a Foreign Power, 
are so incompatible thA they ought not be and remain united in 
the same person." *■ Upon the failure of this attempt to opm 
peace negotiations, the President appointed another peace 
oommisBion in January, 1814, again submitting the names to the 
Senate for confirmation.** 

Since 1815, however, it has been very unusual to submit the 
apiwintments of treaty negotiators to the Senate at all," and 
especially so with regard to peace commissioners. President 
Polk even felt it necessary to keep secret for a time his selection 
of Nicholas Triat as peace commissioner in 1847," altho he vest- 
ed Trist with nnusual powers, not only to accompany the army 
and negotiate peace at a favorable opportunity, but also to con- 
trol the military and naval operations.'* His later appointments 
of Sevier and Clifford to negotiate the final treaty were, how- 
ever, submitted to the Senate for confirmation, tho it should be 
noted that Sevier was in reality selected for the permanent post 

■^Cnndall, Treatiet: Their Making and Enforeement, 75-76. 

" npdjke, Diplomacy of tJuf War of ISIS, 118-146. 

■* ThU eommisHioii consisted ot John Quincj Aduns, Jamei Bajard, 
Eenrj ClftJ, Jonatbao Buaaell, and Albert Qallatin, the first four uam«i being 
■Qbmitted to the Senate on Jan. 14 and eonflrmed Jan. 18. Oallatin'i 
name wa« added on Feb. 8, and eonflrmed the next daj without Hrions op- 
position, be being no longer in the Cabinet. Utid., 167-168. 

IT Foj inetaneeH of such appoiutmeuta without the consent of the Benat^ 
•ee Moore's Digett, IV, 463-457. 

'nDiory of Jantet K. Polk, II, 468, 483; of. U, 262, 268, £73. 

«s "Bbould he (Trist) make known to jou in writing that the eontingeney 
hat occurred in eousequence of which the President is willing that further 
active militarj operations should cease, 70U will regard such notice ae a 
direetioD from the President to suspend them until further orders from 
thia department." Secret orders to Qeu, Scott iuid Commodore Perrj, 
quoted by H. M. Wriston, op. dl., 49C. 
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of mimster to Mexico witli authority to complete the peace 
treaty negotiations, and that Clifford waa added merely because 
of Sevier's iUness.*** President McKinley likewise appointed 
the peace commissioners of 1696 without consulting the Senate ;*'■ 
while President Wilson, in 1916, altho Congress was in season, 
merely "announced" the peace delegation in a 'White House 
statement, and to(A the unprecedented step of including him- 
self." 

, Having the power to appoint peace commissjonera with or ! 
without the consent of the Sanate, the President is not restrict- ' 
ed in his choice, but may select whom he will, without qualifica- 
tion. Public opinion seems to expect, however, that distingoiah- ^ 
ed men of both parties should be chosen, and one of the severest • 
eriticiams of President Wilson was his apparent selection of men J 
who would reflect merely his own personal views. President 
FoSk likewise found great difBculty in selecting a commissioner 
satisfactory to the country, probably one reason for the choice of 
a person in a somewhat obscure position.*' 

to Diary of James K. Polk, III, 37S-383, 389-391. The treat; h&d been 
Tstlfled bjr the Senate, M&r. 10, 1848, with ameadmenta that required new 
negotiaUona. 

M However, the eommiMionera were appointed and the treaty of peace 
eompleted daring a recess of Gongrew. But in 1901, President UcKinle;, 
without eoncrnltiiig the Elenate, altho it was then in session, appointed W. 
W. BoekliiU as special commissioneT to Chins, invested with full power to 
negotiate with the representatives of the other allied powers and of China 
eoneeming a settlement of the questions arising out of the Boxer Bebellion. 

tt Together with Seeretar; of Btate Lansing, Henrj White, Edward M. 
House, and Oen. Tasker H. Bliss. Offioiat U. a. Bulletin, Nov. 19, No7. 30, 
1918. President Wilson's decision to participate personallj in the peace 
negotiations at Paris raised again the interesting, tho purely academic 
question as to the President's eonirtitutioDal rif^t to leave the jurisdiction 
of the United States during his term of office. It is worthj of note that 
Hamilton's plan for a constitution definitelj contemplated the consent of 
Congress for the absence of the President from the United States and 
even then for the exercise of his powers by the Vice- President during such 
absence. See Elliat't Debate*, V, S8T. The law and precedents governing 
the President's right to leave the country are discussed by Park Benjamin, 
in The Independent, Mar. 29, 1919. See also opinion of ez-Attomey Qener- 
al Wiekersham, in N. T. Timet, Nov. 27, 1918; and Tnft, Ow Chief Uagie- 
tTote ond Hit Powert, SO-51. 

«> Diary of Jamet E. Folk, II, 466. Nicholas Trist was Chief Clerk of 
the Department of State when appointed peace commissioner. 
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There seems also to be a coasiderable body of opinioa that, 
since the Senate is constitutionally a coordinate part of the 
treaty-making power, it should be represented on the commis- 
sion to negotiate peace. President Madison probably deferred 
to this sentiment in appointing Senator Bayard, a Federalist, 
and Henry Clay, formerly in the Senate but at that time Speak* 
er of the House, to the peace commission of 1814.*** President 
McEinl^ went so far in that respect as to give the Senate a ma- 
jority on the peace commission of 1898;** and President Wilson's 
entire disregard of the Senate in making np the peace commis- 
sion in 1918 called forth especially severe criticism, as tho it 
were an otter contempt for the constitutional position and rights 
of that body. 

As a matter of fact, tho senators have been quite commonly 
appointed on commissions to negotiate treaties, including the 
peace treaty of 1898, there is excellent authority for the view 
that their appointment to such missions is not only inexpedient 
and improper, but also ccffitrary to the constitutlDnal principle 
that no civil officer of the United States shall at the same time 
be a member of either house of Congress.** President Monroe, 
for example, stated in 1818 that he "did not approve the prin- 
ciple of appointing members of Congress to foreign missions, but, 
as it had been established in practice frcan the first oi^onization 

«uBoth Bajard and Clar, however, eridently eoniidersd it Improper 
to eombine tbe fnnetioiu of peace commisiioiieT And member of CongreM, 
•■ both reaigiied their respeetive seati Immediatelj upon appoiutmeat to 
the peaee eommiBaioii. In foot, Bajrard wrote to Qot. Hulett of Delaware, 
under date of May 3, 1813, that "the aeeeptaaee of the appointment is on 
mj part an implied and Tirtoal ledgnation of mj seat in the Senate. . ." 
Bee Beport, Am. SUt. A$tn. 1313, II, 221; Claj ft Oberboltier, Heitry Clay, 
76. 

««Cu8hman K. Davis (Hina.), Bepublican, ehairman of the Benate Com- 
mittee on Forel^ BalAtions; WUlam P. Frje (Me.), Bepublican; and 
George QrAj (DeL), Democrat The other memlten of the commiMion were 
William B. Dar, who resigned as Secretar; of Btate in order to bead the 
eommiuion, and Whitelaw Beid, former minister to France. 

««"No senator or representative sliall, during the time for which he waa 
elected, be appointed to any eivU office nnder the autboritj of the United 
States, which ehaU have been created, or the emoluments whereof shall Iiave 
been increased during such time; and no person holding Kaj office under 
the United Btates shall be a member of either House during his contiii- 
uanee in office." Cotutitution, Art. I, Sec. 6, CL 2. 
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of tlte present (Jovemment, and, as the members of Congress 
wonld not be satisfied with the opposite principle, he did not 
think it proper to ntake it a rule for himself." *" 

The Senate itself has upon occasion taken a positiTK, stand 
against the participation of members of that body in treaty nego- 
tiations. Tbos, in 1898, the Senate declined to confirm the nom- 
inations of Senators Hoar, Cnllom, and Moi^n to the Hawaiian 
Commission "upon the ground that it wonld no longer consent 
to the selection of members of this body to n^otiate important 
treaties that were to be reported to the Senate."*' In fact, the 
feeling in the S^iate was at that time so strong against that prac- 
tise that the Judiciary Gcmunittee "almost unanimously" con- 
templated reporting a bill or resolution prohibiting it for the 
future, and only refrained from doing so because it was thought 
that such action might be construed as a discourtesy to those 
senators who had acted under such appointments. The com- 
mittee instructed Senator Hoar, however, to see the President 
and say that it hoped the practise would be discmtinued; to 
which suggestion the President responded by assuring Senator 
Hoar that it would not occor again, altho be called attentic»i to 
the difficulty of getting suitably qualified men outside of the 
Senate or House.** 

In 1903 the question again came before the Senate, and the 
judgment was almost unanimously as before. Senator Tillman 
said: "We bad the Paris treaty or the Spanish or Philippine 
treaty negotiated by Senators whose votes, no doubt, were infln- 
enced by the fact that they were on that commission. I do not 
see why we should palter with this thing any longer. Probably 
we cannot convince the Executive that this practise is improper 

Mifmokf of John QwifMy Adanu, IV, 72. Oompftre the attitode of 
Bajud and OIkj ia 181S. Supra, note 4Sa. 

■* Statement of Senator Hale, In U. a Senate, Feb, 86, 1H8. Cong. Sto- 
wO, 67 Oong., 2 Ben., SWS. The eenatorg neTertheleM eerrad, theii post- 
tlon being itated bj Senator CuUom as foUove: "We went ont b^ appolnt- 
matit of tbe Preeident; but there waa a doubt about it, and the Judleial 
Oommittee of tbe Senate, in view of tbe doubtful attltode which wa oeea- 
pled aa roeeirtng appointmente from the Preddent while being member* of 
the Senate, thooght it beat not to act upon our eouilnnatlon at aU; and 
tiiej were not acted upon. We were never eonflrmed bj tbe Senate aa a 
matter of faet" ZMd., sesS. 

4> Ibid., 26BS, 26BS. 
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and contrary to the will of the Senate, nnleaa if is forbidden by 
law." He therefore offered an amendment to the provision rai- 
der discuBsiou providing, "l^t in making appointments to any 
such commission no Senator or Member of the House shall be 
eligible. ' ' *• 

Altho the amendmesit was stricken out on a point of order. 
Senator Hale protested vigorously against tiie practise ; Senator 
Bacon said it was "distinctly in opposition to the express policy, 
if not the express command of the Ccmstitation of the United 
States;" Senator Hoar concurred in this view, and in addition 
stated that "hardly a more dangerous practice can be conceiv- 
ed than this one;" and Senator Allison said, "I am in sympathy 
with the general snggestion. . . I do not believe a Senator or 
Bepresentative should be appointed. ' ' *° Senators Foraker and 
Teller were not ready to restrict senators from serving on such 
craumissioQS under all circumstances, bnt thought the practise 
as a rule "reprehensible."" Of all those who participated in 
the discussion, only Senators Aldrich, Piatt (Connecticut), and 
McComas defended the practise, and opposed any limitation <hi 
snch service by members of the Senate.'* 

It would therefore seem that the recent outbursts of criticism 
against President Wilson, in the Senate and elsewhere, for his 
failure to appoint members of that body to the peace commiaaon, 
have had little substantial basis, and that, as a matter of 
fact, while criticism of the personnel of the commission might 
be justified on other grounds, that based on any constitutional 
or inherent right of the Senate to representation on such com- 
"- mission is condemned, both by the Constitiition and by the un- 
prejudiced opinion of the Senate itself. 
(.. In the second place, the President has entire control of the ^^ 

' peace negotiations on the part of the 'TOitecl "Statffi," hie lays " 
down the principles that are to form the basis of negotiation, he 

"Cong, StoorS, 67 Cnng., E Bern., E096. The provUion under eonald- 
eration wju one in the Bondiy Civil bill autboTitiag the appointment of K 
OommiBcrion to negotiate eoneeming ratea of exeliauge between nlTer and 
gold neing covntriet. 

Mlhid., 2690, 2696, S697, S698. 

•iJbid., ES96, 2697. 

^*Ibi&., 2696, 2698. App&rentl; the posltlTe asauranee bj Senator Aid- 
rich that no mieh appointmenta would be made in the case ui^der considera- 
tion had a great deal to do with the abandonment at a speeiflu prohibition. 
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determines whether to yield or to stand finn on a disputed point, 
and he decides the wisdom and expediency of compromisee. The 
power and responsibility of the President in these respects are 
the same, whether he directs the negotiations from Washington, 
as did McKinley in 1698, or himself participates in the peace 
conference, as did Wilson in 1919. His power is only the more \ 
strikingly apparent in the latter case. 

President McKinley was constantly in touch with the peace 
GommissionerB at Paris in 1898, and did not hesitate to make new 
demands and impose additional conditions during the progress of 
the negotiations, even tho he was not personally pitsent. With 
regard to the disposition of the Philippines, for example, con- 
cerning which the Spanish GOmmissioners had expected an op- 
portunity to negotiate, President McKinley 's original instruc- 
tions were to demand the cession of the island of Luzon only. 
Later, however, additional instructions were sent that "the ces- 
sion must he of the whole archipelago or none. The latter is 
wholly inadmissible, and the former must therefore be required." 
The American commission was divided as to the wisdom and jus- 
tice of this demand,** and sought, moreover, to rest the claim of 
the United States to any part of the PhiUppines on the grounds 
of indemnity, the welfare of the islands, the "broken power of 
Spain," and the "anarchy" that would result from our complete 
withdrawal ; while the President apparently desired to press the 
claim "by right of cfmquest," holding that the conquest of the 
entire archipelago had been accomplished by Dewey's destruc- 
tion of the Spanish fleet in Manila Bay. In both mattera, the 
commission yielded, of course, to the views of the President.** 
President Wilson's "domination" of the peace commission of 
1919 was not more complete, nor is there anything imprcvper about 

■> Bee For. SeL 18S8, &33-93G, 94S-S48. 

** Benton, International Law anJ Diplomaoji of tlu Spaniih-Anerioan 
War, HI, £43; See For. Bel. 1898, 935, 937, 940, 941. A recent intereating 
ezplanatioD of President McKinley 's demand for the whole of ^ Phillp- 
pinea 1b to the effect that while his mind wu not jtA made up on the point, 
he received a eommumcation from Lord Baliibaiy warning him that Qw- 
manj wb« preparing to take over the islanda if the United States with- 
drew, that such a step would probably precipitate a world war, and that 
io the intereeta of peace and harmonj it would be beat for the United 
Statee to retain the whole group. Latan^ Fron Itolation to Leadership, 



„ Google 



244 WAB POWEBB or THE EZEOnnVX IN UNITED STATES [244 

sach domioation, since it is the Preaident who is alone respon- 
sible for the results of the negotiations. 

The Senate has, of course, the right to "advise and consent" 
to all treaties, and that has sometimes been interpreted to mean 
that the Senate has a right to "advise" and to be consulted be- 
fore or during the course of the negotiations. There have been 
a few occBMons npon which the President has sought the pre- 
vious advice of the Senate, or has informed that body as to pend- 
ing negotiations.** President Polk in 1846 referred to that prac- 
tise as "eminently wise," and said that since the Senate is a 
branch of both the treaty-making and war-making powers, "it 
m^ be eminently proper for the Executive to take the opinion 
and advice of that body in advance upon any great question 
which may involve in its decision the issue of peace or war. ' ' •• 

That practise has, howev^, been only rarely resorted to in 
later times,*' and generally the "advice" of the Senate, as well 
as its "consent," has beai given only after the negotiations have 
been completed and the final trea^ laid before it by the Presi- 
dent. There has been even lees disposition to interpret that 
phrase ("by and with the advice and consent of the Senate") 
as giving the Senate any right to participate as a body in the 
n^otiations, or to offer its advice as to the course and subject- 
matter of the negotiations. The determination of those has been 
generally held to be the function of the President alone, and only 
recently has there been any serious attempt to assert power on 
the part of the Senate to interfere or to interject its "advice" 
during the course of important treaty negotiations, especially 
those for the conclusion of peace. 

Such an attempt was made, however, during the recent treaty 
negotiations at Paris, when Senator Knox, on June 10, 1919, in 
an attempt to force the separation of the covenant of the League 
of Nations from the treaty of peace then being negotiated, pro- 
posed a resolution declaring, among other things, that the Senate 

"For a liat of these, lee E^Iej and SftnderHn, Tht Anttrioon Sxtim- 
titw and SxeemUve Uetliodi, E80-2SZ. 

M Ueauge to Senate, Jniia 10, 1846. Kduudwu, op. oit., IV, 449. 

>f It is rignifleut tliat President Wilson, in Announcing his f unons 
"fonrteen points" as the necessary conditions of peace, addreisad Con- 
gress sa a whole, and not the Senate alone. Address to Congress, Jan. 8, 
1918. UeEinley, CoXtMittd llaXenalt for tlu Study of tht War, 20-2S. 
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of the United States, "being a coeqaal part of the treaty malc- 
ing power of this gOTemment and therefore coequally responsible 
for any treaty which is concluded and ratified, ' ' was ' ' deeply con. 
eemed" over the treaty under negotiation; that it would regard 
a treaty confined to "the attainment of those ends for which we 
entered the war," as "fully adequate for our national needs;" 
that the conclusion of a "full and complete peace" was the para- 
mount, if not the sole duty of the peace conference; that the 
question of a League of Nations should be reserved for "fntore 
separate and full consideration" by the people of any nation; 
and that the adoption by the peace conference of "the foregoing 
reasonable linutations and positions" would facilitate the early 
acceptance of the treaty by the Senate.** 

This attempt to inject the advice of the Senate into the peace \ 
conference at Paris, and to influence the course of the negotia- 
tions, was directly contrary, not only to the traditional view that 
trea^ negotiation is a function belonging solely to the Presi- 
dent, but also to the expressed views of Senate leaders on former 
occasions that the Senate should hold itself distinctly apart from 
these negotiations, and only take action when the treaty is com- 
pleted and laid before it, or ^en its advice is sought by the 
President. 

Thus, Senator Spooner, generally considered to be one of the 
best ccHiBtitntional lawyers of his time, said with regard to this 
point: "The Senate has nothing whatever to do with the nego- ^ 
tiatioQ of treaties or the conduct of our foreign iotercourse and 
relations save the exercise of the one constitutional function of 
advice and consent which the Constitution requires as a preced* 
ent condition to the making of a treaty. . . From the foun- 1 
dation of the Goverziment it has been conceded in practice and 
in theory that the Constituticm vests the power of negotiation 
and the various phases — and'they are" multi^urious — of the 
conduct of our foreign relations exclusively in the President. And i 
he does not exercise that constitutional power, nor can he be 
made to do it, under the tutelage or guardianship of the Senate 
or of the House or of the Senate and House combined." " 

Likewise, Senator Lodge, who recently has bitterly criticized 

■■ Sm text of Teaolntioii in Cong. Beoord, 66 Oon^., 1 Beaa., B3S. The 
tetolatioD vaa, however, never acted upon. 

» CoKff. Xeeora, XL, Pt 2 (SB Coii«., 1 Sen.), 1418 (Jan. Z8, 1»06). 
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President Wilson for "ignoring" the Senate in negotiBting the 
Treaty of Versailles, had this to say in 1906 : "No one, I think, 
can donht the absolute power of the President to initiate and 
cany on all negotiaticHis. . . The action of the Senate be- 
comes operative and actually eflfective only when a treaty is act- 
nally submitted to it. . . We (the Senate) have no possible 

i right to break suddenly into the middle of a Degotdation and de- 
mand from the President what instructions he has given his rep- 
resentative. That part of the treaty maloDg is no concern of 
onra. . . It is a mere invasion of the powers and rights of the 
President if we are to plunge in at a stage of the negotiations 
where we have no business whatever and demand from him the 
instructioiiB which he has given to his properly appointed rep- 
resentatives. When the treaty made by those representatives 
comes before us, then is the time, and not before, in which we 
can properly ask for information in regard to all that has led 
up to it."" 

In the light of these strong expressions of opinion, it would 
seem that much of the recent criticism of P^%sident Wilson 
by Senator Lo<^ and his followers is unjustified, especially in so 
far as it is based on the relative constitutional position and 
powers of the Senate and the Executive in regard to the making 
of treaties. However overbearing and tactless the President 
may have been in his relations to the Senate, clearly he has at 
no time in his negotiati<»i of the Treaty of Versailles exceeded 
the traditional view of hia constitutional powers nor encroached 
on those of the Senate. 
1 The power of the President with r^ard to the conclusioD of 
I peace does not end with the negotiation and signature of the 
N treaty.*' The Senate must give its consent before the treaty 
can become fully effective and the state of war be actually ter- 
minated, but the fact that the Senate "advises and consents" 
to the ratification of a treaty is not conclusive, as the President 
A A alone can perform the final act of ratification. The Senate may 
amend a treaty, but the President may decline to accept these 

*i>Cong. BecoTd, XL, Pt 2 (69 Cong., 1 Beu.), 1170. 

■1 The mere ngniDg of the treatj is of some important, siiiae it operate* 
to bring about a BUBpension of hOBtilitiea, if that bu not alreadj been done 
"by a Mparate armistice or protocol. Hall, /ntamationol Laio, 554-S55; of. 
Baver v. Foier, S WalL, 32 (1860). 
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changes and refuse to ratify the amended treaty. He may with- 
draw a treaty from the Senate at any time during its consider- 
ation, and he may, it he chooses, even decline to ratify a treaty 
that has been approved by the Senate in its original form. In 
other words, while the "advice and consent" of the Senate is a , . it 
condition precedent to ratification, it is not mandatory — the \ fr "^ 
President has the final word.** 

It is therefore within the power of the President to determine | 1 1 J, 
the actual date for the terminatiiHi of a war and the conclusion V K '^ 
of peace. That is done by means of a proclamation, announcing .jL- 
the effectiveness of the treaty or the ezcbangg of ratifications, 
in the case of a foreign war, or merely announcing the termina- 
tion of armed resistance, in the case of a civil war. The actual 
exchange of ratifications, or the actnal suppression of rebellion, 
apparently are not enoi^th ; there must be an official dedaratitm 
of the event by the President. "The war commences when gov- 
ernment ofBcially says it has commenced, and it ends when 
government officially says it has ceased to exist;" •• and i 
"government" in the latter case means the President.** '^ 

Thus, the War of 1812 was officially terminated on February 
18, 1815, the war with Mexico on Joly 4, 1848, and the war with 

•iCraudaU, Trtati^: Their MaUng and Enforeement, 97. "Tho Preal- 
deut is so supreme uiider the Oonstitntion in the matter of treatiea, ezelod- 
ing only the Senftte'a ratiflcktion, tbmt he msj negotiate a treaty, he may 
aend it to the Senate, it ma; receive by way of 'advice and eansent' the 
imanimona judgment of the Senate that it ia in the highest degree for the 
pnblia intereet, and yet the Freeident is as free when it is sent bade to the 
White House with reeolutiou of ratification attAched, to put it in his deak 
never again to see the light of day as he wae free to determine in the first 
inftance whether he would or would not negotiate it. That power is not 
expremly giren to the President by the Constitution, but it inheres in the 
exeeutive power conferred upon him to eondnet our foreign relations, and 
it is a power which inheres in him a* the sole organ under the ConstitntlDn 
through whom our foreign relations and diplomatic intercourse are eon- 
dueted." Senator John C. Spooner, in U. 8. Senate, Jan. S3, 1906. Cong. 
Seoord, XI., Pt £ (59 Cong., 1 Seas. ), 1419. 

M Qlenn, The Arm/y atid tAe Law, 04. 

M"It is necessary to refer to some publie act of the political depart- 
ments of the government to Hx the dates; and for obvious reasons, those of 
the executive department. . . must be taken." The Frotector, 12 Wall., 
700, 702 (1871). Of course the Court was Iiere referring partienlarly to a 
civil war. 
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Spain on April 11, 1699, becanae of the President's proclamati(« 
of that date in eocli particular case. Only in the case of the war 
vith Spain did that date correspond with the date of the actual 
exchange of treaty ratifications." So also the Civil "War is de- 
clared by the courts to have ended on April 2, 1666, with respect 
to all the insorreotionaiy states except Texas, and on August 
20, 1666, with respect to Texas, because of the proclamations of 
the Preaideot declaring armed reaifitance at an end as of those 
dates, altho the last rebel army Bnrrendered in May, 1865.** 

Recent war legislation also shows clearly that Congress con- 
templated that the date for the termination of the state of war 
with Qeimany and Austria-Hungaiy should be determined by 
proclamation of the President. Thos, there were express pro- 
visions declaring that "the fact and date of such termination 
shall be ascertained and proclaimed by the Preeident," or that 
ttie end of the war "shall be deemed to mean the date of proc- 
lamation of exchange of ratifications of the treaty of peace." In 
other cases, it was provided that the acts should terminate a cer- 
tain time "after a final treaty of peace is proclaimed," or "fol- 
lowing the date of t^e proclamation by the President of the ex- 
change of ratifications of the treaty of peace," or similar lan- 
guage." 
The powers of the President with r^ard to the conclusion 
I of peace are therefore very extensive and quite definite. He may, 
on his own authority, undertake preliminary measures and en* 
ter into preliminary agreements for the termination of hostil- 
ities ; through these preliminary measures, he may to a consider^ 
able extent 1^ down the conditions of permanent peace and 
commit the nation to them. With regard to the definitive treaty 
of peace, the President has entire control of the personnel of the 
peace commiBsiou, and entire control of the peace n^iotiations; 

upOT the pro«Umatloii8, Me fiiebardsoii, op. oii., I, 560; IT, 027; For, 
BeL 1898, 831. In the fliat cue, the treaty waa signed Dee. 24, 1814, and 
ntifleationB exchanged Feb. 17, 1816; in the eeeond, the first trea^ waa 
eoneluded Feb. 2, 1848, and ratiflcatioua of the amended treaty exchanged 
Uaj 30; in the laat ease, the treaty waa signed Dee. 10, 1808, and appror- 
ed hj the Senate Feb. 6, 1S9B. 

•• The Proteotor, 12 Wall., 700, 702 (1871) ; Lamar v. Browne, B2 U. 8., 
187, 103 (1875) ; BirkhimeT, Militory Oovemmmt and Martial Lam, 307- 
368; Biebardaon, op. oU., TI, 429-432, 434.438. 

«iSvpra, 231. 
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he is required to obtain the "advice and consent" o£ the Senate 
before patting a treaty of peace into final effect, bat when that 
ia obtained, be is again absolnte as to the final acceptance of the 
treaty, and as to the time for its becoming effective. 
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CHAPTER XV 

POWEBS WITH REQABD TO EECONSTEUCTION 

With the termination of the emei^encies of war, it might be 
expected that the exercise of the "war powers" should imme- 
diately cease. Ex-Justice Hughes thus expressed the view, shortly 
after the signing of the armistice at the close of the recent war, 
that in the harnessing of our strength for war we were acting 
"under the Constitution and not in violation of it," but that to 
use the war powers to control peace conditions was a proceed- 
ing "essentially vicious and constituting the most serious offense 
against our institutions." ' Elihu Koot, in his argument before 
the Supreme Court in the recent prohibition cases, likewise con- 
tended that the right to exercise the war powers no longer existed 
when the war emergency had passed. "The question," he said, 
"is much confused by a certain vague and colloquial use of the 
term ' war powers. ' War confers no powers upon Congress. The 
powers are all in the Constitution of the United States. The con- 
dition of war does create exigencies which make appropriate the 
exercise of powers not otherwise existing. . . On the other 
hand, when the war has progressed to an extent that the enemy 
has been forced into submission and there is no longer an army 
or navy to be raised and maintained the power ends because the 
exigency no longer exists." ' 

It is generally recognised, however, that the return to normal 
peace conditions can be made only gradually, that there must 
be a period of readjustment and reconstruction during which ob- 
tain of the war powers must of necessity continue to be exer- 
cised. Thus Mr. Hughes admitted, in the speech quoted above, 
that "whenever, during the war, extraordinary powers were fit- 
tingly exercised and governmental control was assumed for war 

» N. r. Time*, Nor. 29, 1918. 
I Ibid., Not. 19, 191B. 
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purposes, the readjustment to conditions of peace most of course 
be effected gradually and with the circumspection essential to 
the protection of all the public and private interests inTolved." 
Professor Willoughby also remarks that ' ' the power to wa^e war 
oarries with it authority not only to bring it to a full conclusion, 
but, after cessation of active military operations, to take meas- 
ures to provide against its renewal;'" and the Supreme Court 
long ago held that "the power (to carry on war) is not limited 
to victories in the field. . . It carries with it inherently the 
power to guard against the immediate renewal of the conflict, 
and to remedy the evils which have arisen from its rise and 
progress."* 

Altho this opiniiHt of the court referred particularly to the 
conditioDS resulting from the Civil War, there would here seem 
to be some warrant for the belief that the President, who as Com- 
mander-in-Chief has the power of waging war, is also entrusted _ 
with such powers as may be necessary to effect a complete return 
to the normal conditions of peace. 

Some of these powers, such as the resumption of friendly re- 
lations with the opposing belligerent, may result from an ordin- 
ary constitutional function, whose exercise in this case is made 
necessary in order to completely restcve the status of peace." In 
other cases, however, the termination of war and the consequent 
problems of reconstruction may bring about new situations which 
can only be met by the assumption of unusual authority and thi 
exercise of extraordinary powers. Thus, the measures under- 
taken by Presidents Lincoln and Johnson in reo^anizing ani 
reconstructing the govemments of the insurrectionary states of] 
the South by executive orders and through military com- 
manders,* were upheld by the Supreme Court as a legitimate 
exercise by the President of his powers as Commander-in-Chief, 
subject to final determination by Congress.^ 

■ Cmutitvtional Lav, II, 1212. 

tatewart v. Eakn, 11 WalL, 403, SOT (1870). 

• Tbat u, the appointment and reeeption of accredited diplomatic agent*. 

■ See Dunning, Beeonttruetion: FoJitical and Eoonomio, 35-3S. 

1 Texas v. White, 7 Wall., 700, 730-731 (1868). However, the claim ae- 
Mrted bf both Lincoln and Johnaon, that the PreBident hod a right to de- 
termine the eonditions upon which these reconstructed stateg might be fully 
restored to their former place in the Tlnion, was BUCceaBfully disputed bj 
CongreaB. Hoamer, Outcome of th« Civil War, 136-144, 225-227; Dunning, 
op. cit., eap. die. 4, 6. 
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Tlie succeesfol coQclosion of a war frequently resolts in the ac> 
qnifiition of additional territory, and the determination of the 
status, rights, and government of each acquired territory is one 
^ of the problems of the reconstruction period. It is a well-rec- 
,^ ionized constitutional principle in the United States that, when 
territory is annexed by the United States or comes in any man- 
ner under its jurisdiction. Congress has an absolute right, from 
the moment of such aequiBiti^TtcTSetermine t^e political rights 
~~- and governmental organization of that territory.' In the case of 
territoiy acquired by purchase or other peaceful means. Congress 
has generally seen fit to exercise that right by conferring tem- 
porary bat^c^iglet&g«vwamental ppwer on the. £reaident, until 
it can itself provide for a definite system of govemment 

Thus, after the cession of Louisiana, an act was passed provid- 
ing that, until Congress should otherwise provide, "all the mili- 
tary, civil, and judicial powers exercised by the officers of the 
existing government of the same, shall be vested in such person 
or persons and shaU be exercised in such manner as the Presi- 
dent of the United States shall direct. ' * * Under this provisitm, 
the President exercised complete governmental authority over 
Louisiana until October 1, 1804, when the territorial government 
created by Congress went into effect.^* In almost identical lan- 
guage, Congress likewise vested the temporary government of 
Florida in the President," all the powers of which were exer- 
cised by him through General Jackson as governor and throngh 
other subordinates until Florida was made a territory in 1822.** 
Alaska, acquired in 1867, was governed under the sole authority 
of the President until 1900, when Congress adopted a civil code 
and provided a form of civil government for that r^ion;'* 

■ Willovghbr, op. oit., I, 403. 

■ Act of Oct. 31, 1803. AnmOt of Cong., 8 Oong., 1 Bern., App., I24S. 
Objeetiona wer« mAde to tliu grmnt of powei on the ground that the eom- 
binatioD of »11 goTemmeittaJ powera in one nuw was uneonatitutiona], and 
that it made the President a deapoL Thomas, MiUtary Oovemnmtt in 
Newly Acquired TfrHtory of tko United Statu, 30-31; HcMsster, fiwtory 
of the People of the United atatea, in, S-IO. 

10 Act of Mar, 20, 1804. Antutla of Cotm., 8 Cong., 1 Bess., App., 1293. 

11 Acta of Mar. 3, 1810 and Mar. 3, 1821. Ibid., 15 Oong., 2 Sen, II, ' 
App., 2584; 16 Oong., 2 Bess., App., 1809. 

"Aet of Mar. 30, 1822. Ibid., 17 Cong., 1 Bess., n, App., 2S78; of. 
Thomas, op. oit., 6S-70, 99, 98. 

" Aet of 3xmo 6, 1900. 31 Stat, at L., S21. The President ezardsed his 
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while Hawaii was governed by the President for more than two 
years onder the authority of the joint resolution of annexation.** 
The goTemment of the Panama Canal Zone, established and car- 
ried on by the President at first under the anOiority of Con- 
gress,"' was, upon the failure of Congress to continae that au- 
thority, nevertheless continued by authority of several executive 
orders," until congressional sanction was again given in 1912.*^ 
"Beginning with a govemm^it which might be termed political, 
it ended as a government by executive order, controlled by one 
man answerable only to the President of the United States, 
throi^h the Secretary of War."" 

WhUe the status and government of acquired territory are 
dearly subject to the jurisdiction and control of Congress, it 
would seem that another constitutional principle may be derived 
trom these examples, namely, that in the absence of congres- 
sional l^islation, the President may exercise tonporary govern-^ 
mental power on his own authority. In fact, the presumption 
seems to have existed from the time of the acquisition of Lonsi- 
ana that the President could exercise such authori^ by virtue 
of his powers as Commander-in-Chief." 

Mitlioii^ in AlMk« prindpolly through the armj eomiiuuiden and through 
the Seeretur of the Treasury (Alasks having, by exeentire order, been 
nude a revenne diatriet). Thomaa, op. dt., 8T9-S80. Alaska was de^nitely 
organiwd aa a terrHory try Aet of Aug. 24, 1912. S7 atat. at £., 512. 

u Joint BeMlntion of Joly 7, 1608. 30 Stat, at L^ ISO. A turitorial 
goTOnuneut was establiabed Deo. 3, 1000, by Aet of Apr. BO, IMO. SI tbid., 
141. 

'•Acta of Jnne E8, 1002 (Spoonei Aet) and Apr. EB, 1M4. S2 Btat. 
(rt L., 481; 33 ibii., 429, The former anthoriied the President to eatab- 
liah jndieial tribunals in territory aeqnlred for tlie eanal, in order to en- 
force tile mlea and regnlationa whleh he mig^t deem necessary and proper 
for the preservation of order and pnblie health; whieh aothori^ was eon- 
tidered sniBeient to permit the eetabUshment of "sneb form of govern- 
ment as the President might determine." The latter aet pravlded that the 
President ahonld be vested with all the powers of goveminait until the ex- 
piration of the C8th Congress, unless other proTiaiona for a goremment 
wore aeoMT made. See Ooethals, OoventmaH of tktf CmmI Zow, 11-20. 

isBzeeotire ordets of Apr. 1, 1900; Nov. 17, 1909; April, 1007; Jan. 
8, lOOS. OoethaU, op. ctt., 43-60. The SSth Oongrees adjonmed without 
making any farther proriaioa for l^e goremment of tlie Caaal Zona. 

IT Panama Canal Aet of Ang. 24, 1912. 87 Stat, at L., 560. 

»Qoethals, op. oU., 51. 

■•WIBoni^by, op. oit., I, 390; Thoma^ op. oU., 81-82. 
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In the case of territory acquired after conqaest and oecopa- 
tiou in war, the power of Congreae likewise constitationally 
attaches from the moment of acquisition. However, the problem 
of the temporary ^vemment of such territory, in the absence of 
provision by Congress, is somewhat different from that in the 
^ case of territory acquired peacefully. It involves the question 
of the continuance of the military government already existing 
under the authority and direction of the President, or of the 
power to set up some other form of government under other 
auUiority. 

President FoUi, after the ratification of the treaty of peace 
with Mexico in 184S, at first held that he had no power to con- 
tinue the governments establi^ed by him over New Mexico and 
California during the war, but that upon the definitive conclu- 
sion of peace, these governments "oecessarily ceased to exist." 
He also held that he had no power to establish other temporary 
governments without the sanction of Congress. "The war with 
Mexico having terminated," he said, "the power of the Execu- 
tive to establish or continue temporary civil governments over 
these territories, which existed under the laws of nations whilst 
they were regarded as conquered provinces in onr military oc- 
cupation, has ceased. By their cession to the United States 
Mexico has no longer any power over them, and until Congress 
shall act the inhabitants will be without any oi^anised govern- 
ment."** In order to prevent anarchy and confiUDon, the 
President therefore recommended the immediate establishment 
of territorial governments in New Mexico and California, he 
himself proposing in the meantime merely to maintain a small 
military force in those regions in order to "hold the conntiy 
and protect the inhabitants against Mexican, Indian, or other 
enemies who might disturb them. ' ' '^ 

The failure of Congress to provide for these newly acquired 
territories before adjournmrait, seemed to make necessary the 
establishment of & government by some other authority. Sen- 
ator Benton, in a letter of Angnst 27, 1848, addressed to the 
people of California, advised them to meet in bonvmtion, form 
a "cheap and simple" government, and take care of them- 

10 Messages of Julj and Jolj 2i, 1S48. Bichardson, Me*»agei and 
Paperi of the Prwtdwrft, IV, 08», 696. 

» mebBTdaan, op. eit., IV, SB9 ; Diary of J<me$ K. PoOc, TV, 136. 
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aelvea antil Coi^reBs should act. President Polk, considering 
this move "offensive" and "am^ant," and principally intend- 
ed to make Colonel John C. Fremont (Benton's son-in-law) gov- 
ernor of an independent government of California, felt that some 
greater exercise of Executive power was necessary, if confusion, 
anarchy, and possible revolution were to be avoided. He there- 
fore summoned bis Cabinet t« consider the "qneation of difS- 
oulty," namely, "what Government existed over the country 
until Congress should act, and what power to govern it the Exe- 
cutive possessed," and an agreement was reached that the tem- 
porary militaiy govemmenta established during the war should 
be regarded as governments de facto, still existing by the pre- 
sumed consent of the people, and to which the people should be 
advised to submit.** 

Accordingly, Secretary of State Buchanan, in a letter of Oc- 
tober 7, 1848, drew up instructions to the people of California, 
in which he expressed the position of the Administration as fol- 
lows: "The termination of the war left an existing Qovernment, 
a Oovernment de facto, in full operation ; and this will continue 
with the presumed consent of the people, until Congress shall 
provide for them a territorial Government. The great law of 
necessity jostifies this conclusion. The consent of the people is 
irresistibly inferred from the fact that no civilized community 
could possibly desire to abrogate an existing Government, when 
the alternative presented would be to place themselves in a state 
of anarchy beyond the protection of all laws , and reduce them 
to the unhappy necessity of submitting to the dominion of the 
strongest."" 

Similar instructions were drawn up for the people of New 
Mexico by Secretary of War Marcy,** and President Polk him- 
self announced the new policy to Congress in December, stating 
that "the very limited power possessed by the Executive has 
been exercised to preserve and protect them from the inevi- 
table consequences of a state of anarchy. The only government 

"Bm Thoma^ op. o»(^ 130; Diary of Jamet K. Folk, IV, 136-137, 140- 
143. 

nBadunan to Mr. Yoorhies, agent of the Poat-Office Depftrtmuit in 
CaliforniB. Moore, Worki of Jamet Buchanan, VIII, 211-216, esp. S13; 
«/. Diary of Jama K. Folk, IT, U3, 146-14&. 

MThomaa, op. oit., 132-133. 
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which remained was that eatabliBhed by the military aathority 
dnring the war. Begarding this to be a de faeio government, 
and that by the presomed consent of the inhabitants it might be 
continued temporarily, they were advised to submit to it for the 
short intervening period before Congress would again assemble 
and could legislate on the subject."*' 

The same doctrine coneeniii^ the governmental power of the 
President was asserted also by the succeeding administration,** 
but there seemed to be a distinct effort on the part of the Presi- 
dent in each case to emphasise the civil rather than the military 
authority of the governments so recognized as existing by neces- 
sity and presumed consent. The authorities apparently believed 
that "at the conclusion of the war the military government be- 
came merged into a sort of de facto civil government." Thus, 
President Polk selected Oeneral P. F. Smith as commander in 
California, because he was "a man of education and intelligence 
and posaesaed of much knowledge of civil government as well as 
of military command, and it was desirable to have such an offi- 
cer in chief command in California in the present anomalous 
state of that country." " 

I>aring the admlnistraticm of President Tayior, General Biley, 
then commanding officer in California, issued a proclamation 
(June 3, 1849), in which he sought to correct the impressitm 
that the d« facto government was still military in character. 
"The military government ended with the war," he said, "and 
what remains is the civil government, recognized in the existing 
laws of California. Although the command of the troops in this 
department and the administration of civil affairs in California 
are, by the existing laws of the country and the instructions of 
the President of the United States, temporarily lodged in the 
hands of the same individual, they are separate and distinct."** 
President Fillmore likewise held that the civil amj military de- 
partments in these temporary govemmenta should be kept sepa- 
rate and distinct, and ordered the military governor of New 

HM«Mage of Dee. S, 1648. Bichmrdson, op. cit., IV, S38. 

M Thomas, op. otf.. Ell. 

*> JNory of Jamet K. Polk, IV, 149. Appaientlf Otoi. ftnith never arted 
ai eivil ^versor, however, but onfy a> the eenior eamniandiiig officer tn 
a ehoit time, ThomaB, op. oit., 212, 

11 Thomu, op. oit., 211-212. 



.y Google 



257] POWXSS WITH RXaiSD TO BECONBTBUCnON 257 

Mexico not to interfere with civil and political affairs. "Tem- 
porary departnre from this principle may be reqoired occasion' 
ally, but it should close with the passing of the necessity. No 
necessity now seems to exist in New Mexico." *' 

While the President himself in these early cases based his claim 
to temporary gOTemmental power upon the doctrine of neces- 
sity and tiie presumed consent of the people rather than upon 
his "war powers," the Supreme Coart seemed to take the view 
that the war powers might continue to be the basis for the exer- 
cise of such governmental power even after the eonclnuon of 
peace. The Court held that the restoration of peace did not, as 
a matter of course, tenainate a military government established 
over conquered terhtoiy, but that au inference that it was to 
c<H)tinae subsequent to the conclusion of peace arose from tiie 
failure of the Presdent or Congress to dissolve it. It therefore 
sustained the right of the President, in the exercise of his pow- 
ers as Commander-in-Chief, not only to establish governments 
over conquered territory, but also to continue these govern- 
ments in existence after the termination of the war, nntil Cob- 
gress should act.*° 

Whether acting as civil or military governor, however, the Ij 
military commander, as the President's most inunediate repre-'' 
amtativCj apparently may exercise as abduluU! puWBRl Ih'thiese 
ae facto governments aa in the military governments during the 
war-time occupation.*' In New Mexico, Oovemor Vigil con- 
tinued in office as civil governor for some time after the ratifi- 
cation of the treaty of peace, but Colonel John Price, the mili- 
tary commander, exenused the real authority. He approved, 
by special order, the acts passed by the legislature elected under 
Kearny's organic law, and even abolished the offices named in 
the statutes (secretary, district attorney, and marshal).*' Col- 
onel John Monroe, when he became military commander in New 
Mexico, assumed both the title and functions of "civil and mili- 
tary governor," and continued to act as such until New Mexico 
became a territory in 1851." Likewise in California, the mili- 



s op. «il., 149. 

MCrou V. Harnton, 18 How., Ui, 190, 193, 195 (18S3}; Leitentdorfvr 
«. Wtbb, SO How., 176, 178 (1S97). 
*< Cf. Mpro, eh, IX. 
■1 ThomBi, op. oit., 129; of. lupra, 161. 

I, op. eU., U7. 



.y Google 



258 WAB PowzHS or the EZEonnva in xjnitbd states [258 

tary commander isaned orders and decrees hsTing the force of 
law ; appointed special tribonals ; defined the jurisdictiim of the 
courts ; organized a anpreme court ; appointed and remoyed offi- 
cials ; and, finally, ordered an election for delegates to a consti- 
tntional convention, submitted the constitation to the people, 
and declared it ordained and established nearly a year before the 
state was actually admitted by Congress.** 

In the case of the twritories acquired as a resnlt of the Span- 
ish-American War, Congress likewise failed to make immediate 
provision for their goverament, and the President therefore con- 
tintted to exercise all the powers of government over those terri- 
tories tar some considerable time after the definitive conclusion 
of peace with Spain. Thns, in Porto Rico the military govern- 
ment institnted on October 18, 1898, continued to operate nnder 
the sole anthority of the President ontil May 1, 1900, when it 
was superseded by the civil government established under the 
provisions of the Fwaker Act." The military governor, during 
that period, exercised absolute power over the affairs of the 
island, maintaining taw and order, reorganizing the judiciary, 
reforming the criminal procedure, providing a new system of 
taxation, and gradually introducing free and self-governing io- 
stitntions.'* In the words of a native writer, the military gov- 
ernor, as the representative of the President, "had absolute and 
complete control, not only over the army, bat also over the civil 
population of the island, and whatever orders he saw fit to issue 
had the force of law." " 

14 Thomas, op. M., SSB-S34, 264-261!, 269, B73-S7&. Ota. Klej jUHdei hia 
■ntliority on Deo. 20, 1649, to Peter Bomett, the govenioT eleeted nnder this 
Mnatitutioii, altito California waa not admitted tiU Bept. 9, 18S0. 

*«eee Bowe, Tlte ViUted Btatet and Porto Stoo, 118-128, 190-1»1, 206- 
206. 

*T Pedro Capo-Bodri^ei, in Jm. Jovt. Int. Law, IX, 904. In eonnee- 
tion with the transfer of the Kovenunent from the militaij to the oivil 
anthorities, there occDired an intereatlng iUnstration of the power of the 
military pivemor to meet an exbraoTdiiiaiy aitaation. The otTll official! 
I>n)Tided for in the Fonker Act not baring all been able to qualify by the 
time set for the tranafer, and th« militao' offieera being forUddm t^ 
■tatnte to hold eivU office, the milita]7 governor on April 30 limpfy re- 
organiaed the ndlitaiy gorcmment so aa to confonn to the plan of the 
Foraker Act and appointed ciTilians to fill the oflisea until those selected 
by the Praaident could qualify. Bee Bowe, op. oU,, 184-136; Tbomaa, op. 
eU., 810. 
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Cuba, tho not ceded to the United States by the treaty of 
peace, was likewise kept under military occnpation from the 
time of its seizure in 1896 until the inaT^nration of the republic 
on M^ 20, 1902; and during that time the President, through 
the Secretary of War and the military governor, administered 
the affairs of thaU island at his disereticm. The suffrage quali> 
flcations were determined upon by "general agreement" of the 
military governor with "leading Cubans," while election laws 
and pther statutes were promulgated, and the self-governing 
powers of the municipal governments were enlarged or the muni* 
cipalities suppressed altogether by military order.** Finally, 
when the Executive deemed the time ripe for complete self-gov- 
ernment, the military governor summoned a constitutional con- 
ventimi, determined the number and distribution of delegates, 
carefully instructed them as to their duties," and saw to it that 
the provisions suggested by the Secretary of War as the basis 
for the future relatioru between Cuba and the United States,*' 
were adopted by the convention.*' He also passed upon the 

M Of iJie 138 nmnicipalitlea in Cuba, 08 were rappreBsed ' * on the ground 
that they had neither the resouroes nor population ■nflieient to maintain 
a well organiMd municipality." Qen. Leonard Wood, "The Military OoT- 
enunent of Caba,"^nn. Am. Aoad., XXI, 160-161. 

■•See order of July 20, 1900, calling the rieetion for delegates; also 
the opening statement of the military governor to the oonveivtion. Nor. 
E, 1000, in which he laid: "Undar the order purmant to whicli yon have 
been elected and convened you have no duty and no authority to take part 
in the present government of the island. Tour powers are strictly limited 
by tlie tenni of that order." Boot, Uilitary and ColoniiU Polioy of tha 
United State*, 195, 106. 

<H> Inetmetions of Beeretary of War Boot to HaJ. Qen. Wood, Feb. B, 
1901. Boot, op. oU., 208-212. With regard to theee proviaionB, Secretary 
Boot Instmeted Maj. Oen. Wood as follows: "These provisioDB may not, 
it is true, prove to be In accord with the conelorionB which. Congreu mi^ 
ultimately reach when that body cornea to consider the subject, but a*, 
until Oongresa has acted, the Executive must neceeaarily within its own 
sphere be controlled by its own judgment, yon should be guided by the 
views above expressed." Jiid,, 212. These proviaiona were^ however, un- 
bodied in the famoni Piatt Amendment to the Act of Har. 2, 1001. 31 
atat. at L., 895, 897. 

« "On reeeipt of the instrnotions by cable I immediately assembled the 
Committee on Belatlons to Exist between Cuba and the United States and 
made known to them the five artidea or provisions which. In the opinion of 
thft Exeentive braneh of the Oovenuncoit, repreaent the wishes of the Unl- 
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constitutioQ adopted by this couvention, and not before it had 
been treated by him "as an acceptable basis for the formation of 
the new government" was the transfer to that new goverunent 
permitted to take place.** In effect, the President not only ex- 
ercised all the powers of government over the island of Cuba 
while it was under military occupation, but himself determined 
when and under what eonditions such military occupation should 
cease and the troops and authority of the United States be with- 
drawn, the assumption of this authority being upheld by the Su- 
preme Court as a l^itimate function of the "political branch" 
of the Government, in this case the Executive.** 

In the Philippines, the President likewise carried on the gov- 
ernment for about two years after the definitive conclusion of 
peace, "untrammded or unaided by any word frwn Congress." 
Altho Secretary of War Boot announced that all formal and 
open resistance to the authority of the United States had termi- 
nated in the spring of 1900,*' President McKinley, by virtue 
of his authority as Cramnauder-in-Chief,** continued the mili- 
taiy governor as the executive authority in the islands, but 
vested the legislative power in a civilian Commission.** He out- 
lined the duties of this Commission and the general policy to- 
wards the Philippines in elaborate instructions, which came to 
be considered the "oi^anic act of the Philippines," *^ and under 

ted states in nil that pertaina to th« proposed relations between tbe Gov- 
emment of the United States and the people of Cuba, I wa« partioularlj 
eareful to impress upon them that Congress might in its wisdom insist 
upon diSerent conditions or relations, but that the proposition submitted 
embodied those which in the opinion of the Executive branch of the Qovem- 
ment should exist and that thej were the only ones which they could at 
present consider." UaJ. Qen. Wood to Secretary of Wai Boot, Feb. 19, 
1901. Boot, op. ait., 180. 

•i/bid., 216. 

M^Mly c. Henkei, 180 TJ. B., 109, 1£4 (1901). 

** Boot, op. oU., 238. 

«s"The sole power wbioh the President was exercising in the Fliilip- 
pine Islands was a military power derived from his authorify under the 
Constitutioa as Commands -in-Chief of the Army and Navy." Ibid., 252, 
295. 

M The seeond Philippine Conunission, appointed Mar. 16, 1900, and com- 
posed of William H. Taft, Dean C. Worcester, Luke £. Wright, Henry 0. 
Ide, and Bernard Moses. For the first Commission, see SHpra, 1S7, note 
81. 

«T Instructions of Apr. 7, 1900. Boot, op. M., 2S7-S94. 
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which more Uian 400 laws were enacted "by authority of the 
President of the United States" and sabject (mly to the approval 
of the Secretary of War." 

In 1901, however, the President was given express aathority 
by Congress to govern the Philippines temporarily/" and was 
thus no Iwiger forced to base his actions on his "war powers." 
Under this new aathority, the Philippine Conunission was cod- 
tinned as before, but the military and civil authority in the 
islands were still further separated, the military governor being 
relieved of all his civil duties, and the president of the Commis- 
sion, Mr. Taft, being appointed civil governor, with power to 
exercise the executive authority in civil affairs heretofore exer- 
cised by the militaiy governor.^ The oi^auization of separate 
executive departments and the creation of the office of vice-gov- 
ernor, were further steps in t^e development of civil govern- 
moit undertaken by the President by virtne of his general pow- 
er as Chief Executive and the authority vested in him by G<hi- 
gress." 

Finally, the last insurgent leaders having surrendered in 
April, 1902,'* and t^e Philippine CommiBsi<»i created by the 
President having been given express legislative sanction and au- 
thority," the President, on July 4, 1902, terminated altogether 
the ofBce of military governor in the Philippines, made the mill- ' 
tary forces subject to the call of the civil authorities "for the 

«sBoot, op. oit., 204-295. "While the President vested and could vest in 
it no greater legialAtave authoifty tb&n the milituy eommaader previoiulj 
held, it has exercised that authority in accordance with legislative forma." 
Ibid., SS4. 

<i Bj the M-ealled Spooner Amendment to the Aet of Mar. 2, ISOl. 31 
Btat. at L., 89G, 910. 

so Bee order of June 21, 1901. Boot, op. cit., 262. Taft was inaugurat- 
ed uvU governor on July 4, 1901. On the same day Uaj. Qen. Uhaffee 
iueeeeded Uaj. Oen. MacArthur as military governor, bnt with duties ^>- 
plying only to the onpaeifled regions of the Philippines. 

ti Ihid., £62-267. Luke E. Wrl^t was appointed viee-govemor, the 
order reading "by virtue of the authority vested in me as President of the 
United States." IbiA., 204. 

ulbid., 816-317. 

M Philippine OoTenunent Aet of July 1, 1902. 32 Stat, at L., 69L From 
tiiis time the laws passed by the Philippine CommUsion were enaeted "by 
authority of the United States," instead of "by authority of the Presi- 
doit." Boot, op. oil.. 205. 
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maiatenance of law and order and the enforcement of their 
aathority," "* and thus, in the words of Secretary Boot, "a com- 
plete system of civil g^ovemment, built Dp under the authority 
of the President, was in operation, ready to go on onder the au- 
thority of Congress"" 
j In other matterB, also, the President may be said to have oon- 
\J siderable power with regard to reconstruction after war. Sever- 
al of the most important war enactmaits lof Congreaa, conferriiiK 
large powers upon the President during the recent war with 
Oennany and Austria-Hungary, show that Congreas contemplat- 
ed a period of reconstruction during which the President m^ht 
continue to exercise those war powers and gradually biing about 
an adjustment to the normal conditions of peace. 

Thus, by the terms of the Eme^ency Shipping Fund Act and 
of the Overman Act, the President was expressly authorized to 
exercise the powers therein granted for a irfirifH^ "^^ "-^ "ift*?ftp 
after the termination of the war by the proclamation of a final 
tiealiy o f " p6ace"; while, by the Bailway Control Act, he was em- 
powered to continue his control of the railroads for a period of 
one year and jum awnths after that event.'* The long delay 
in securing the final termination of the state of war made the 
armistice period virtually a period of reconstruction, during 
which President Wilson exercised his war powen as he deemed 
BQch exercise necessary to bring about the readjustment to nor- 
mal conditions. The c(mtrol of the railroads was thus continued 
until March 1, 19^, frankly not as a war measure, but '* to 
render an adequate and convenient transportation service at 
reasonable cost" " 

Similarly, the President revived and exercised his war powers 
under the Food and Fuel Control Act at various times during 
this reeonstraction period. Thus, some of the war-time food re- 
Btrictions, which had been lifted shortly after the signing of the 
armistice, were revived about a year later, and the powers of tlie 
Food Administrator transferred by executive order to the At- 

s* Order of Jul)' 4, 1902. Boot, op. cit., 317-318. 

"Hid., 318. 

"Aots of June 15, 1B17; Mar. 21, 1918 (Bee. 14); May 20, 1918 (8e«s. 
1). Wigmore, Bourcv-Bixilc of Military Law and War-Time Legiilation, 484, 
663, 686. 

■>T Statement of Director General Hiuei. Supra, 21S, note 78. 
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tomejr-Qeneral in an attempt to avert a sugar famine and lower 
the high coat of living.'* The war-time powers of the fhiel Ad- 
ministration were likewise revived by executive order of October 
30, 1919, and exercised to meet the situation caused hy the eoal 
■trike of that time, and later (December 10), in that connection, 
-nrtoally transferred to a wage commission of three men.** By 
ezecutiTe order of February 26, 1920, the President again for- 
mally continued the Fuel Administration, "because of the pres- 
ent emergency, and in order to insure an adequate supply and 
equitable distribution, and to facilitate the movement, and to 
prevent locally or generally, scarcity of coal;" and vested its 
powers in a Mmunission of four men.*** Finally, only a month 
later (April 1), President Wilson accepted and affirmed the 
majority report of the commission appointed in December to fix 
miner's wages, and at the same time removed all governmental 
control over the fuel industry, except as to export coaL" 

The exercise of these war powers by President "Wilson is in j 
every instance clearly warranted by the fact of the continnance / 
of the state of war. However, but for the unusual and unex- 
pected delay in terminating that state of war, these same prob- 
l^ns and sitaaticms would have arisen during a time of teclmic- 
al as well as virtual peace, and they seem to demonstrate the 
necessity for an extension of the President's war powers into 
the period of reconstruction and readjustment, in order to meet 
^ectively just such problems that arise out of war conditions. 
Except in the extraordinary cases mentioned, where the courts L- 
have held that necessity and the failure of Congress to act are 
a snfflcient juatifieaticoi, the exercise of such power is dependent 
upon definite statutory authority. The grant of such authority i 
during the recent war is litely to have set a precedent that will / 
be followed without much question in case of similar emei^^encies 
in the future. 

■■JT. r. Ttmea, Not. 22, 1»19; of. M^ra, 800-807. 

'■Supra, £07-208; we rtatament of the former Foel Administrator, Dr. 
Qarfleld, before the Benste Committee on Interatate Comineroe, De&. 13, 
iei». if. T. Timet Current Hitt. Mag., XI, Pt. 2, 30 (Jan., 1920). The 
eonunisBioD wu composed of Henrj M. BobinBon, John P. Whit^ and Bem- . 
brandt Peale. 

■0 If. y. Timet, Feb. 29, 1920. Tbia ooDunMcdon was composed of A. W. 
Howe, Bembrandt Feale, F. 11 Whittacker, and J. F. Fuher. 

n Sm auuraneenwnt in Vmteg State* BMeim, Mar. 80, 1920. 
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The exercise of war powen during a. period of reeonstmction 
camiot be a SMirce of^daOK^r, since it is always subject to a 
chA!K 'by'CongxeflS. In no case can it be said that the President 
has an; absolute poveia with regard to recoustruction probTemb, 
as he has with regard to the actual conduct of the war. " It has 
been noted that any powers in this respect may be exercised by 
the President only because of the failure of Congress to act, or 
by virtue of express statutory authority. Hence, Congress may 
at any time check any undue exercise of Executive power, either 
by taking definite action itself in the (me case or by repealing its 
grant of power in the other. 
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CONCLUSION 



In Bamming up the results of this stndy, it may be noted again i 
that the war powers of the President ai£:.43fici^i_srincipBlly I •* 
from the Constitution. There is only one daoae in that instru- 
ment, however, which expressly confers upon the PreMdent any 
power relating directly to war, namely, the clause which makes 
him Commander-in-Chief of the army and navy of the United "*■ 
States and of the militia of the several states when called into 
the actual service of the United States. Even the powers of the ■ 
President as Commander-in-Chief are undefined in the Consti- 
tution, and hence it has been necessary to determine them more 
exactly by reference to international law and practise, to the 
statutes of the United States, to custom and usage, and to au- 
thoritative opinion. 

However, the Constitution vests in the President other pow- 
ers and duties which do not necessarily or primarily imply the 
existence of war for their exercise, but which may have a dose 
relation to the initiation and conduct of war, and must therefore 
be considered in this discussion. The moat important of these 
are the powers of the President with regard to foreign relations 
and the powers that may be derived from his position as the Chief 
Executive of the naticm. The scope of these powers is likewise 
undefined in the Constitution, and must again be determined 
through necessaiy implication and authoritative interpretation. , 
Other powers of the President that have been noted as bearing , 
upon the conduct of war are his powers of appointment and re- / 
moval, his power of pardon, and his power and influence with 
regard to legislation. 

Again, other clauses of the Constitution, while not expressly 
conferring any power upon the President, have been taken into 
account because they may, by necessary implication, add to his 
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war powers. These are particnlarly the claoBes which relate to 
the mupension of the writ of babesa corpus, and piaraatee to 
the states a repablican form of KOTenunent and protection fran 
invasion, insurrection and domestic violence.* Those elaosea of 
the C(»istitiition which confer powers relating to war expressly 
npon Congress have also been taken into conmderatiui. 

From OUT study of these express powers, as interpreted and 
applied in the variouB emeigencies that have arisen, it may be 
said, in the first place, that the President, through his control of 
foreign relations, his power as G<»nmander-in-Gfaief, and his in- 
fluence and authority as Chief Executive, may virtually compel I 
or prevent a war, at his discretion. He may very largely in- I 
fluence a declaration of war by Congress, and he may even b^in I 
a "defensive" war without such a declaration. I 

In the second place, it is the President, not Congress, who 
wages war, his military powers as Commander-in-Chief making 
him supreme in that respect and solely responsible for the actual 
conduct of war. His constitutional powers in this regard are 
customarily supplemented with considerable statutory authority, 
BO that he has large powers with regard to raising and organiz- 
ing the armed forces ; he directs and controls all military opera- 
tions ; he exercises c<Hnplete powers of military jurisdiction ; and 
he establishes and carries on military government — in fact, 
when a war has been declared or begun, the President may do 
practically anything, in a military sense, that he deems neces- 
sary to carry on that war to a successful conelnaion, subject only 
to the rules of civilized warfare. 

Thirdly, the civil powers of the President are greatly increas- 
ed in time of war over those powers in time of peace. Principally 
by virtue of statutory authority, but in part also by virtue at 
his express eonatitntional power of appointment, and his im- 
plied powers of removal and direction, together with his author* 
i^ as Commander-in-Chief, the President, during such a period 
of emergency, is vested with almost complete control of the ad- 
ministrative machinery of the government; he exercises exten- 
sive powers of police ccKitrol and sapervision over individual 
action and opinion ; and he may even, as in the recent World 
War, practically contrtd the economic resources of the country. 

1 Cf. Sapra, 20, note* 34-36. 
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In the foartli place, the PreBident, as CommaQder-in-Cliief, . 
determines when and npon what conditions hostilities are to 
cease; and, since a treaty of peace is the only constitntional 
method provided for terminating a war on the part of the Uni- 
ted States, he may also, by virtne of his treaty-making powers, 
very largely determine the definitive conditions of peace and the 
time for the final terminaticHi of the state of war. 

Finally, it has been pointed out that the President may, in the ' 
absence of congressional action, provide for and cany on the 
government of territory tiiat may have been acqoired as a re- 
sult of war, and in other ways exercise certain of his war powers 
dnring the period of reeonstmetion fc^owing war, in order to 
meet extraordinary sitnations that may arise daring sach a 
period, and to bring aboat a gradual readjustment to the nonnal 
conditions of peace. 

At least one definite conclusion can be drawn from this study, ) 

namely, that the so-called "war powers" of the Ezecntive cim- i ^ 

stitnte no isolated group of powers derived from a siogle ^urce, , ; 
but that they are intimately connected with and indeed derived 1 '. 
trota practically every phase of the President's authority. In ' 
general, the war powers of the President cannot be precisely ' 

defined, but must remain somewhat vague and uncertain. "The 
Constitution," s^s President Wilson, "is not a mere lawyers' / , 
docnment: it is a vehicle of life, and its spirit is always the j 

spirit of the age." ■ That statement is particularly true of that ; 
portion of the Constitution dealing with the war powers. The ') 
exigencies and circumstances of war can never be foreseen or \ ' 

provided against in advance, to any appreciable extent Hence, 
the interpretation of what may actually be included within the 
war powers depends very largely on the gravity of the particu- 
lar occasicHi for their exercise and the peculiar necessities that 
arise in ctomection. 

Thus it was, for example, that the power to arm merchant 
ships in defense was first asserted by President Adams as the 
prerogative of the Executive, under the stress of Uie troubles 
with France in 1798. Likewise, the power of the Executive with 
r^ard to militaiy government in occupied territory was firmly 
established as a part of American cwistitutional law by Presi- 

i&MMttlutional Oovervment m the VnUed Btatet, 00. 
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dent Polk, becaose of the necessities of the war with Mexico. 
Under President Lincoln and the stresa of civil war were devel- 
oped especially the powers of censorship and arbitrary arrest, 
and of military government over territory within the United 
States; while nnder President Wilson, probably the ctmtrol ex- 
ercised by the Executive over the administrative machinery of 
the ^vemment and the economic resonrces of the country are 
the outstanding features of the war powen, as exercised during 
the recent World War. 

Clearly, the tendency has been towards a great increase in tihe 
war powers of the Executive as compared with those of Con- 
gress, a tendency quite inevitable when one ctmsiders the grow- 
ing complexity of war, with its consequent greater need for 
singleness of direction, unity of command, and the coordinatiw 
of every resource of the nation. On the other hand, there is also 
a tendeni^ to pay more attention to constitutional forms in 
bringing about this necessary concentration of power, rather 
than to rely upon an arbitrary exercise of power when the oc- 
casion may demand. Thus, while President Wilson undoubtedly 
exercised a vastly greater power during the recent Worid War 
than did President Lincoln during the Civil War, he was eare- 
fnl to consult with Congress almost continuously during the war, 
and to secure express authority from that body in almost every 
case where there might be any doubt as to his own power to act 
without such authority; while President Lincoln, in eases of 
doubtful authority and even of undoubted lack of authority, 
such as inereasing the regular armed forces, suspending the writ 
of habeas corpus, and issuing t^e emancipaticm proclamation, 
usually acted first and secured the sanction of law afterwards, 
if at all. 

Altho, as has been noted, many of t^e President's war powers 
are derived from express statutory grants rather than directly 
from the Constitution, and are therefore subject to modification 
at the discretion of Congress, it may safely be assumed that pow- 
ers thus granted will, upon occasion, be granted again with more 
readiness, the necessity for such exercise of power having been 
too clearly d^ncmstrated in the past. It is probable, for example, 
that Congress would not hesitate, in case of a future war of sim- 
ilar importance, to vest the President immediately with the 
powers exercised by President Wilson under the Pood and Fuel 
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Control Act, the Railway Control Act, or Uie Trading with the 
Enemy Act. A precedent of centralization of power and concen- 
tration of effort in time of war is not apt to be ignored, but, on 
the other hand, is more liable to be accepted as a principle to be 
followed in the future, if occasion arises. It may be noted here 
that, in the parliamentary governments of Europe, such as Qreat 
Britain, where the direction of war is vested in a Cabinet of sev- 
eral members rather than in a single Executive, the tendency, as 
shown especially during the recent World War, has been distinct- 
ly towards a concentration of the war powers in the hands of a 
smaller group, approachii^ singleness of control. In the United 
States, the experiences of a multiple direction of war throogh the 
activities of the Congress during the Revolution and of the Joint 
Conunittee during the Civil War, have not been forgotten, but 
were suflScient to prevent the institution, during the recent war, 
of any similar checks on single Executive authority. 

While the President, in critical times, thus becomes practically 
a dictator, that does not necessarily mean a disregard of the prin- 
ciples of constitutional government nor require fnrther limita- 
tions of his war powers. One of the foremost students of con- 
temporary American politics says that the ability to act prompt- 
ly and energetically in the presence of emei^ncy being of para- 
mount importance, "no government can survive that excludes 
dictatorship when ihe life of the nation is at stake," and he 
points oat that the real difference between a despotism and oon- 
fltitutional government lies in the location of responsibility rather 
than in the limitation of power.* 

Certainly the tendency in the United States has been to- 
wards the concentration of the war powers in the hands of ihe 
Executive. More and more, however, has that been done by ex- 
press legal sanction; and more and more is the responsibility 
for anything in the way of executive action being definitely 
located in the President, so that, at the most, the President may 
be said to be in time of war, a "constitutional dictator." Even 
so, the authority of the Executive under his war powers is so 
extensive that one can only repeat the words of James Bryce 
when he wrote about the President that "when foreign affairs 

>H. J. FoTd, "The Growth of Dietktorahip," in AtUmtio Monthly, 
OXZI, 63£ -640 (MBf, 1»18), esp. 034. 
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become critical, or when disorders within the Union require his 
iaterrention, . . everything may depend en bis judgioent, 
his courage, and hia hearty loyalty to the prindplea of the Con- 
■titntion."* 



* Amtrioan Commonwealth, I, 67. 
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lOS, 123, 126, 132, 142, 166, 169, 
180, 191, 197, 198, 200, 201, 2S3, 
265, 260, 260, 2fll 

Sedition Act. of 1798, 187, 188, 193, 
104 

Seleetive Serrioe Act, 105, 107, lis, 
126, 127, 129, 168, 169 

Semijiole War, of 1818, 66-66, 108, 
138, 133 

Senate, on power of recognition, 38, 
34; power regarding azeeatiTe 
S7 ; traaty-maUng 
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powar, 47, SES-SSO, 231, £32, 244- 
249; fliibiuter in, 60; power re- 
garding appointment and remov- 
al of offleen, 126-129; on fuel or- 
der, 207; eoufirmntiaii of peM« 
eomnuuianeri, 237-239; on sena- 
ton aa treaty negotiators, 240- 
242 

Seqoeatration, 212 

Seward, W. E., Seeretarj of 8Ut«, 
eenaoraliip bj, 19S 

Shepler, George F., military gover- 
nor of Looiiiana, 1S8, 161 

Bherman, L. T., Senator, reeolation 
on UM of troopt abroad, S7 

SUeldfl, John K., Senator, on War 
Cabinet, 173 

Shipping, control of, 217-218 

Shipping Board, 171, 172, 180, 210, 
217 

Siberian expedition, 123, 124, 120 

Signal Corpe, reorganisation of, 177- 
178 

Silesia, VM of troopa In, 56 

Smith, Hoke, Senator, oppoMs Over- 
man Act, 174 

South, blockade of, 74, 12S, 200; 
militai? goveniment of, 154, 155, 
157, 15S, 191, 162, 163-164; recon- 
■truetion of, 851 

Spain, war with, beg^nniog of, 01- 
02; deelarKtion of, OS, 08, 104, 
226; organiiation of foreaa in, 
113; blockade, 125, 200; use of 
militia in, 134, peace negotiatioci, 
234, 243; termination of, 248; 
acquisition of territoriei^ 258 

Speed, James, Attorney General, 
opinion on military commissiona, 
144 

Spooner, John C, Senator, on con- 
duct of foreign relationi, 25, 246, 
247; on powers of command, 117 

Sprigg resolution, negative declar- 
ation of war, 83 

Stager, Anaon, military iuperintand- 
ent of t«kgrapha, 218 
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Standard^ Bnrean of, 180 

Stanly, Edward, military governor 
of North Carolina, 158 

Stanton, Edwin IL, Secretary «f 
War, on military oeeapation of 
South, 156 

State, department of, peenUar >t>t- 
III of, 25; MC also Secretary of 
SUte 

Sterling, Thomas, Senator, on pow- 
er to make peace, 230 

Stockton, Commodore, military gov- 
ernor of California, 154, 1S8, 161 

Stone, William J., Senator, on arm- 
ing of merchant vessels, 60 

Story, JoMph, Justice, on power of 
recognitian, 34; on power to make 
peace, 220 

Soniner, Charles, Senator, on natnre 
of war powers, 16, 16, 17-18; on 
inchoate interest in Santo Domin- 
go, 48; hoatiU^ towards Great 
Britain, 80 

Supreme Court, on executive power, 
13; on natnre of war powers, 16- 
17, 10; on power to b^in war, 
60; on wars of eonquest, 223; on 
power to terminate war, 236; see 
also Table of Cases 

Taft, W, H., theory of executive 
power, 14; on formolatioa of for- 
eign policy, 26; on power to make 
peace, 230; Secretary of War, bx- 
eentive agreement with Panama, 
41; member of Philipiune Com- 
mission, 260; governor of Philip- 
pines, 261 ; President, intervention 
in Caribbean Zone, 56 

Taney, Boger B., Chief -Jnstiee, dis- 
sent in Prise Cases, 76; on sus- 
pension of habeas corpus, 192 

Taylor, HannJs, on use of troops 
abroad, 122 

Taylor, Zachary, General, 48, 70, 71, 
87, 126; President, powers of re- 
eonstruetion, 266 
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Talegnpfilud talepbone, control of, 

180, Is^ IM, 200, S14, 218-219 
Teller, Henry M., Senator, on wna- 

tors u trefttj negotiaton, 242 
Teiminatlon of war, 223-231, 282, 

239-236, 247-248 
Texaa, unezatioo of, 31, 47; ree- 

ognition of, 33; inehoate inter«st 

In, 47-48 
Ttutjer, H. E., censor in Civil War, 

106 
Tillman, B. B^ Benator, on Hnators 

u treat? negotlatora, 241 
Trade, eontrol of, 206-210 
Trading with the Euemj Act, ITl, 

172, 200, 201, 200, 210, 21S, 230, 

2fi» 
TranaporUtion, control of, E14-218 
Tran incident, 96 

Treaty of peace, aa method of ter- 
minating war, 223-S24, 228-220, 

231, 232; negotiation of, 237, S42- 

249 
Tripoli, war with, 63 
Triat, NiehoUs, peaoe eommlMioner, 

23S, 239 
Troops, reciprocal panage of, 40-41 ; 

oae of in aid of civil power, 43- 

44; see also Army 
Terk^, diplomatic rdationa with, 

3«, 03 
^Icr, John, President, indioata In- 

terert in Texaa, 47, 48 

ITpdiiir, A. P., Secretary of SUte, 
on exeentive power, 12 

Tan Bum, Hartin, Senator, on 

Panama Gongieaa, 28, 30 
Teneanela affair, 30, 80-00 
Vera Ctoe, occupation of, 68 
Teraalllee, trea^ of, 246 
Tirglnioa incident, 30, 41 
Voluntary enjlatmont, 101-106 

Wadaworth, Jamea, Senator, on con- 
trol of adminiatratton, 172 



Wage commission, S63 

War, articles of, 138, 141; deelara- 
ation of, 46, 98-64, 71-78, 78-80, 
82-08, 104, 226, 266; notiflcatiott 
of, 06-07; termination of, 223- 
231, 232, 23S-236, 247-248; see 
also Austria-Hungary, Civil War, 
Germany, Mexico, Bevolotionary 
War, Seminole War, Spain, Trip- 
oli, and pattim 

War of 1812, beginning of, 86-86; 
declaration of, OS, 226; militia in, 

132, 133, 136; control of commerce 
during, 208; armistiee proposal, 
233; termination of, 247 

War Cabinet, 172-173, 177 

War Jndustriea Board, 172, 178, 179, 

210, 211-212 
War Bisk Ininraoee Bureau, 172, 176 
War Trade Board, 171, 170, 201, 210 
Washington, Qeorge, General, aa dic- 
tator, 18, 203; President, power of 
defense, 62; army organication, 
111; exercise of personal command 
120, 139; exercise of pardon, 143; 
Lieutenant General, 103 
Whiskey Bebellion, 136, 140 
White, Henry, peace commissioner, 

230 
Whiting, W., on defensive war, 90; 

on civil rlg^U in war, 183 
Wiekeraham, George W., Attorney 
General, opinion on use of ■""<*•", 

133, 134; on power to make pence, 
230 

Willard, Daniel, direction of rail- 
road operation, 216 

WiUou^by, W. W., on exeeative 
power, 14; on declaration in civil 
war, 76; on powers of reeonstmo- 
tion, 291 

WUaon, Woodrow, on exeeutlTe pow- 
er, 12; on formulation of foreign 
policy,: 26; President, relations 
with Hexleo, 30, 36, 62, 67 ; severs 
relations with Germany, 36; aim- 
ing of merchant vessels, 68, 69, 
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70; mr influence, 02-03; proda- 
mfttion of war, VI; eo&Kripyon, 
105, 106, U»; direetioii of miUtUT 
opentiou, 120, 123, 185; refunl 
to appoint BooMvelt to command, 
130; court-martial procedure, 141, 
14S; exereise of psrdon, ISl; eou- 
trol of war admitdstration, 170, 
171, 177, 178, 268; oppoaoe War 
Cabinet, 173; ezereiM of qnea- 
tjonable aathoritf, 17S; control 
of aUena, 186-186; cenBorahip, 107, 
800, 201; control of eoonomde re- 
■onrcM, 203, 204, 205, 200, 210, 
211, 212, 213, 215, 216, 217, 210; 
termination of war, 226, 230, 236; 
arraiitiee, 234; deniobiliiation, 
235; peace negrotiationa, 230, 240, 
242, 243, 244, 246; powen of re- 
eonstnietioii, 208, 262, 268 



WilNB-Boosevelt doetrlno, 12-13 
Wood, Leonard, Major General, 43, 

130, ISO, 2S0 
Woo1n7, T. 8., on breaking of dip- 

lomatie relation!, 36; on deelara- 



a of n 



', es 



Worcester, Dean C, member of Phil- 
ippine Committion, 157, 260 

World War, administrative anthor- 
i^ of President in, 170; cenmr- 
■hip daring, 107, 202, necewtj 
for economic control, 203, S04; 
war powers in, 268, 260; lea alao 
AoBtria-Enngarj, Germanj' 

Wright, Luke E., member of Phil- 
ippine Commiuion, 260; Tlee- 
goremor, 261 

X T Z correipoudeQce, 81, 82 
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